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Bond Facts & Descriptions
Bid Bonds
A bid bond or other security is required from all contractors submitting bids for construction contracts of
$20,000 or more. Other forms of bid security are a bank draft or certified check made out to SUNY. The
purpose of a bid bond is to act as a security for the campus to ensure that the successful bidder will
enter into a contract with SUNY for the amount of its bid and will provide performance bonds as
required. If the successful bidder should refuse or be unable to enter into a contract for the amount of
its bid or provide the performance bond as required, the contractor will forfeit the entire bid bond or
other bid security to SUNY. When a successful bidder is selected and appropriately notified, SUNY will
retain the bid bond or bid security until a contract is signed and satisfactory performance bonds are
provided by the Contractor. SUNY will return the bid bond or security to unsuccessful bidders shortly
after opening of proposals. SUNY may elect to defer the return the bid bond security of the next lowest
bidder until after contract signing.
Performance Bonds
Also called “contract bonds,” these bonds do what their name implies – guarantee the contractor’s
performance. Performance bonds guarantee that the contractor will perform according to the
specifications of the construction contract. If the contractor fails to perform or otherwise defaults on
under the contract, the bond issuer (surety) is responsible for completing the project. The bond issuer
will then hire a contractor to complete the project. The campus has no contractual relationship with that
contractor. The campus is responsible for paying the bond issuer for the completion of the project, but
not more than the remaining contract balance. Any further amount needed to complete the project, up
to the amount bonded, will come from the bond issuer. The bond issuer’s total liability is equal to the
amount listed on the face of the bond. Although it does not occur often, the bond issuer can choose not
to complete the project and instead pay the campus the face value of the bond.
Performance bonds must be submitted by the lowest responsible bidder prior to the execution of a
contract. SUNY’s Construction Contracting Procedure permits performance bonds to be waived for
construction contracts that (a) have a value of $50,000 or less; OR (b) when there is to be only one
payment to the contractor after the completion and acceptance of the work. See Construction
Contracting Procedure Item 7554 for details.
Labor and Materials Bonds
Also known as a “payment bond,” these bonds guarantee that the contractor will pay all amounts owed
for the labor and materials necessary for the project. If a contractor does not pay for labor and
materials, the subcontractors and workers may file liens against the completed project. Labor and
material bonds ensure the liens are paid by the bond issuer (surety), instead of by the campus. SUNY’s
Construction Contracting Procedure does not permit waiver of labor and materials bonds.
Labor and material bonds must be submitted by the lowest responsible bidder prior to the execution of
a contract.
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Bond Verification Process
1. Determine if bond issuer is licensed to write surety bonds in New York
(See Figure 1.1 for illustration and Attachment 2 for an example)
Go to the NYS Department of Finance Services website: http://www.dfs.ny.gov/insurance/tocol4.htm
1.1. Enter the name of the bond issuer: Ex: Travelers
• Did Insurance Dept website generate a list of insurers?
• Does the exact name of the company issuing a bond appear on the Insurance Dept. list?
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1.2. Select the EXACT NAME of the bond issuer from the list: Ex: Travelers Casualty and Surety
Company of America.
• A page with Company details will show the insurers “current writing powers” by numerical
code. Fidelity and Surety bond power is number 16.
• Does the company have writing power 16 Fidelity and Surety?
o If no, the Insurance Dept. website’s “Company Detail” page provides a telephone
number for the insurer. If the Insurance Dept. website does not indicate that the
company has writing power for Fidelity & Surety (No. 16), call the company or the
Insurance Dept. to confirm.
2. Verify Bond Elements
After confirming that the bond issuer is authorized to write the bond it must be reviewed for
compliance with various requirements, each of which is explained below.
2.1. Amount of Bond
The amount must be the EXACT amount of the contract.
2.2. Date of Bonds
Bonds should be dated either the same date that the Contract is signed, or shortly thereafter.
Bonds secure contract performance – if there is no contract in effect when the bond was
issued, the validity of the bond is subject to question.
2.3. Execution (signature)
2.3.1. Signature of principal (the contractor) is required. On the sample bond provided
(Attachment 1), the Principal is Burns Bros. Contractors, Inc., signed by Karl Engelbrecht.
2.3.2. Signature of Surety (insurer) by the Attorney-in-Fact is required. The Attorney-in-Fact is
assigned by insurer, and is usually a Vice President of the insurance company. 1 On the
sample bond provided (Attachment 1), the Attorney-in-Fact is Richard A. Lyons.
2.3.3. Acknowledgement of signatures required
• Each signature must be acknowledged. (See Attachment 1 sample bond for
example)
• If there is more than one bond, signature acknowledgements are required for each
bond, unless the acknowledgements for each signature indicate there is more than
one bond, by referring to the documents in the plural.
o For example: “Person X appeared before me and executed the foregoing
instruments”
• On the sample bond provided, the acknowledgements cover only one “instrument,”
the “foregoing instrument.”

1

Insurance companies may participate in an unincorporated association known as a reciprocal exchange,
with each insured insuring the other insureds within the association. (Thus, each participant in this pool is both an
insurer and an insured.) An attorney-in-fact administers the exchange. Duties of the attorney-in fact include
paying losses experienced by the exchange, investing premium inflow into the exchange, recruiting new members,
underwriting the inflow of new and renewal business, receiving premiums, and exchanging reinsurance contracts.
Members share profits and losses in the same proportion as the amount of insurance purchased from the
exchange by that member.
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2.4. Power of Attorney
The Attorney-in-Fact must be authorized to sign the bond on behalf of the insurer. If the
Attorney-in-Fact does not have the power to sign, the bond is not valid. Therefore, a POA is
attached to every bond, indicating who the insurance company has appointed as its Attorneyin-Fact to sign surety bonds. The sample bond provides a POA which shows that Richard A.
Lyons was appointed by the company as Attorney-in-Fact.
Review the POA to determine if it has an expiration date. (For example, does it state, “This
instrument shall remain in effect for two years from the date hereof.”) Confirm that the POA
was still in effect when the Attorney-in-Fact signed the bond.
2.5. Dates of Power of Attorney and Signature of Attorney-in-Fact
The Attorney-in-Fact must be appointed by the Power of Attorney before or on the same day
that he signs the bond. The sample bond shows that Richard A. Lyons was appointed by the
Power of Attorney on March 21, 2011. He signed the bond on May 3, 2011. Therefore, he had
power to sign. If the Power of Attorney had appointed Richard A. Lyons on May 4, 2011, he
would not have had the power to sign the bond and the bond would not be valid.
2.6. Financial Statements
2.6.1. Date of Financial Statement: The insurance company that issues the bond must also
attach a financial statement to show that it has sufficient assets to pay the bond if
necessary. Financial statements are generally dated “as of” December, but may not
actually be issued until several months later. If the financial statement is not from the
insurance company’s immediately preceding fiscal year, it should be rejected as it was on
the sample bond (bond was written in May 2011, financial statement was dated
December 2009).
2.6.2. Surplus shown on Financial Statement: Identify the amount of “Surplus” shown on the
insurer’s financial statement. Identify the amount of the total construction project. The
amount of the project cannot exceed 10% of the insurer’s surplus. If the surplus is
insufficient, contractor must purchase reinsurance to cover the deficiency. 2
Example 1: $1,000,000 surplus can support a $100,000 project
Example 2: using sample bond at Attachment 1:
• “Total Surplus to Policyholders” is $1,826,348,881
• 10% of surplus is $18,263,488
• Project amount (from face of bond) is $1,156,400; surplus is sufficient
A checklist (Attachment 2) is provided to assist you in verification of bonds. It is recommended that this
checklist be included in the procurement record. If you have any questions regarding the verification of
bonds please contact the Office for Capital Facilities or your University Counsel.

2

Reinsurance is a form of insurance that insurance companies buy for their own protection, “a sharing of
insurance.” An insurer (the reinsured) reduces its possible maximum loss on either a individual risk (facultative
reinsurance) or a large number of risks (automatic reinsurance) by giving (ceding) a portion of its liability to
another insurance company (the reinsurer). The Attorney General’s office notes that you may see multiple insurers
issuing bonds because of this risk-spreading.
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Attachment 1 to Construction Bonds

General Information
Project Name: __________________________________________ Date:_________________
Project Number:____________________________________ Reviewer:_________________
1. Is bond issuer licensed to write surety bonds in New York?
1.1.

Exact name of the company issuing a bond appeared on the Insurance Dept. list

1.2.

Company has writing power 16 - Fidelity and Surety.

2. Bond Elements
2.1.

Amount of Bond is the EXACT amount of the project.

2.2.

Date of Bond is date of contract signature or after

2.3. Signatures are present
2.3.1.

Signature of principal (the contractor)

2.3.2.

Signature of Surety (insurer) by the Attorney-in-Fact

2.3.3.

Acknowledgement of signatures – one for each individual signer, or

acknowledgement language is plural and applies to all signers
2.4.

Power of Attorney with valid expiration date attached

2.5.

Signature of Attorney-in-Fact was made when Power of Attorney was in effect.

2.6.

Financial Statements are attached and with adequate surplus (the project cannot
exceed 10% of the insurer’s surplus – see example in Guidance Document.)
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