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INTRODUCTION:
As long as there are final exams, there will always be prayer in schools
-Author unknown

As in many aspects of First Amendment jurisprudence, the precise rules regarding prayer at public
colleges can be elusive, [1] and constitutional applications require a case-by-case analysis of the
precise facts at hand. While public entities, including public colleges and universities, may not take
steps to establish religion or a specific religion, neither may they take steps to infringe upon an
individual’s free exercise of his or her religious beliefs. The Supreme Court wrote that, “there is a
crucial difference between government speech endorsing religion, which the Establishment Clause
forbids, and private speech endorsing religion, which the Free Speech and Free Exercise Clauses
protect.” [2] This NACUANOTE examines the Establishment, Free Exercise, and Speech Clause
issues raised by prayer at public colleges and universities. [3]

DISCUSSION:
I. The First Amendment’s Establishment Clause: Three Tests, Similar Results
The Establishment Clause of the First Amendment to the United States Constitution, [4] which applies
equally to the states, [5] prohibits the government from taking actions which tend to favor a single
religion over others or the idea of religion over no religion. [6] Three separate tests appear in Supreme
Court Establishment Clause jurisprudence, but for the questions analyzed here, the results will likely
be consistent.
Questions of establishment are ostensibly analyzed under the test laid out in Lemon v. Kurtzman.
“First, the statute must have a secular legislative purpose; second, its principal or primary effect must
be one that neither advances nor inhibits religion . . . finally, the statute must not foster ‘an excessive

government entanglement with religion.’” [7] In other words, if the government (including a state
university) takes any action to support or benefit religion, it must take care to have a secular purpose
for its actions, not harm or help religion in general or a specific religion, and prevent a sense that its
actions entangle it with a religious cause. Although the Lemon test has never been overturned, as the
Court has changed over time, use and application of the Lemon test have shifted considerably along
with the membership. [8]
The Court has also used a modified Lemon test it has called the “endorsement” test. The endorsement
test considers (1) whether the government has a secular purpose for the action, and (2) whether the
primary effect of the action endorses religion. The second prong of the test considers whether a
“reasonable observer,” informed by history and context, would consider the governmental action to
endorse religion. [9] The Endorsement Test was a favorite of its author, Justice O’Connor, but has not
been widely embraced following her retirement.
Some justices review the constitutionality of governmental decisions on religion through the prism of
the “coercion” test. Authored by Justice Kennedy and discussed most prominently for these purposes
in Lee v. Weisman, a middle school graduation prayer case, the Court wrote that:
The principle that government may accommodate the free exercise of religion does not supersede the
fundamental limitations imposed by the Establishment Clause. It is beyond dispute that, at a minimum,
the Constitution guarantees that government may not coerce anyone to support or participate in
religion or its exercise, or otherwise act in a way which ‘establishes a [state] religion or religious faith,
or tends to do so.’ [10]
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II. Prayers at College and University Events: Establishment Clause Issues
Although the Supreme Court has not yet ruled on a case directly dealing with prayer at a public
university function, case law from the circuit courts seems to indicate that a nonsectarian prayer in
this context, barring any unusual circumstances, would be constitutionally permissible. It is important
to remember, however, that the Lemon test remains the standard, and therefore the university must
that
its
practices
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three
prongs
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the
test.
ensure

Most of the jurisprudence in the area of public school prayer concerns elementary and secondary
students. However, there are obvious differences between K-12 and higher education students in
terms of age and presumed maturity. Courts generally consider elementary and secondary students
to be more vulnerable to coercion and unable to resist participating when prayers are recited. [11]
While there is no Supreme Court case declaring that college and university students are or are not so
coerced by prayers read in their presence, the Court in Tilton v. Richardson analyzed Establishment
Clause questions in government capital funding at religious institutions and found “there is substance
to the conclusion that college students are less impressionable and less susceptible to religious
indoctrination.” [12] Further, “[t]he skepticism of the college student is not an inconsiderable barrier to
[religious indoctrination and a] degree of academic freedom [can] evoke free and critical responses
from students.” [13] Furthermore, the lower court decisions discussed below suggest that college
students are, for the most part, less vulnerable, except in cases where their presence is demanded by
culture or the rules of the institution. That said, no court has drawn a bright line declaring when an
adolescent is no longer subject to coercion.
Circuit court decisions make clear that a public college or university may include a nonsectarian
invocation and/or benediction as part of a large institutional event such as commencement or an
athletic contest, as long as the coercion test and/or the three prongs of the Lemon test are not
violated. For example, in Chaudhuri v. Tennessee, the Sixth Circuit upheld Tennessee State
University’s custom of delivering generic, nonsectarian prayers at various university functions,
including graduations. [14] The university did not contribute to the content of the prayer, only
requesting of the local religious leaders invited to deliver the prayers that the messages remain
nonsectarian. In its discussion, the court performed a Lemon analysis, and first found that the prayer
had a secular purpose—namely, to “solemniz[e] public occasions, express[] confidence in the future,
and encourag[e] the recognition of what is worthy of appreciation in society.” [15] Under the second
prong, the court found that the primary effect of the prayer was not to advance religion, because a
reasonable observer would conclude that the graduation prayers were meant for solemnization and
reflection, not for endorsing a religion. [16] The court made an effort here to distinguish prayer in the
higher education context from prayer at a secondary school graduation, by reasoning that an
audience of adults is not likely to be influenced by prayer at this type of function, while an audience of
children is more likely to be so influenced. [17] Finally, there was no “excessive entanglement” of
church and state, satisfying the third prong of Lemon. [18] University officials simply invited a religious
leader to deliver the prayer, and requested that it be nonsectarian in nature; therefore, the university’s
(and consequently, the state’s) involvement was merely de minimis. [19]
In another example, the Seventh Circuit upheld the practice of prayer at Indiana University’s
graduation event. [20] Since 1840, Indiana University had included an opening invocation and a
closing benediction as part of its commencement ceremony. Each year, the university invited a
different clergy member from the local religious community to deliver the nonsectarian prayers to the
attendees of the ceremony. When this practice was challenged in 1995, the court upheld the practice
as consistent with the Establishment Clause. [21] The court’s analysis closely followed that used by
the Sixth Circuit in Chaudhuri. The court here again emphasized the “mature” nature of the audience
at a college graduation and posited that the attendees of a commencement ceremony would not be
especially prone to coercion. [22] Because of that, the court held that the “special concerns” present
when younger graduates are involved, such as at a middle school or high school graduation, are not
present at a college graduation. [23] Furthermore, the university did not require anyone to participate
in the prayer or even to attend the commencement exercises; in fact, the record in this case indicated
that only about two-thirds of the Indiana University graduating class even attended the ceremony,
while members of the audience remained free to come and go as they pleased. [24] Therefore, the
court found that prayer at a college commencement ceremony does not violate the Constitution. [25]
When special circumstances are involved, however, college students can be subject to coercion. In
Mellen v. Bunting, an influential case on point, the Fourth Circuit held that a pre-dinner prayer at the
Virginia Military Institute (VMI) violated the Constitution. [26] The court emphasized the unique
characteristics of a military institution, striking down VMI’s practice of the pre-dinner prayer because

VMI cadets, despite being “mature adults,” were “uniquely susceptible to coercion.” [27] They are
subject to a strict code of conduct and a history of rituals that have been part of the school’s training
method and educational philosophy for decades. Additionally, the cadets were not free to choose
whether or not to attend the dinner at which the prayers were delivered. Unlike the commencement
ceremonies in the cases discussed above, where attendance was entirely voluntary, the VMI cadets
were required to attend dinner in the dining hall and therefore be exposed to the daily prayer. [28] As
a result, the court found that a “coercive atmosphere” had been established, placing the schoolsponsored daily prayer in violation of the Establishment Clause. [29] The court also applied the
Lemon test and found: first, that the prayer had the primary effect of promoting religion because the
authoring and delivering of the prayer by school officials would lead a reasonable observer to interpret
the practice as state sponsorship of religion; and second, that because the school “composed,
mandated, and monitored a daily prayer for its cadets,” there was an excessive entanglement
between the state and religion. [30]
Another example of potentially coercive situations involves prayers in athletic team locker rooms, as
student athletes may feel that leaving the room during the course of the prayer will lead to less
playing time, less respect from the coach and other players, and other difficulties within the team. In
such a case, a court could apply the Mellen factors to find a similarly “coercive atmosphere” and
therefore strike down such a prayer as unconstitutional.
Although few cases have dealt specifically with prayer in this context, many commentators believe
locker room prayers to be a potential violation of the Establishment Clause. For example, in 2005 a
federal district court in Georgia upheld the University of Georgia’s termination of a cheerleading coach
who had not complied with the university’s request that she refrain from leading her team in prayer.
[31]
Characteristics typical of locker room prayer and which courts are likely to find troubling include the
coach’s initiation of or participation in the prayer; [32] the small locker room space often involved,
making it difficult for an objector to avoid exposure to the prayer; mandatory involvement or social
pressure to participate; and consequences for non-participation (“no pray, no play” arrangements).
Under these circumstances, courts are more likely to find that a “coercive atmosphere” exists,
removing the case from the line of cases permitting college commencement prayer and placing it
under the higher scrutiny followed in Mellen.
In summary, the larger and less formal a gathering, the more likely a prayer at the event is to pass
Establishment Clause analysis. The smaller a gathering, the more formal and compelled its
attendance, and the more pressure—whether from faculty and staff or fellow students—to remain for
a prayer, the more likely it is to violate the Establishment Clause. Whether analyzed under the
Coercion, Endorsement, or Lemon tests, the specific facts of the case will determine the
constitutionality. For ease of reference, we have included the chart below to assist in determining the
constitutionality of prayer included in public college and university events. No one factor is likely
controlling, but the factors can be read together to help determine where on the spectrum of
Constitutionality lie a specific set of facts.
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III. Prayers at College and University Events: Free Exercise and Free Speech
Clause Issues
While public colleges and universities pay significant attention to the Establishment Clause issues in
allowing or endorsing prayer at school events, they must not lose sight of the Free Exercise and
Free Speech rights of students, rights that include the right to religious speech and prayer. The Free
Exercise Clause, [33] which applies equally to the states, [34] limits the ability of government to
prevent individuals from exercising their religious beliefs or, when analyzed with the Speech Clause,
[35] from speaking out about religious issues.
In Widmar v. Vincent, the Court ruled that although colleges and universities have power to impose
reasonable restrictions on speech, to the extent that an institution maintains a limited public forum
wherein students may engage in free speech on secular issues, it must provide the same rights to
students to engage in free speech regarding religious concerns. [36] Simply allowing such religious
speech by students is not itself an endorsement, as college students are keenly able to differentiate
between speech by students and speech with the institution’s seal of approval. [37]
While institutions must exercise caution in allowing college-endorsed prayers at certain events, they
must also allow student speakers to engage in speech that may be religious or infused with prayer.
This can mean allowing student speakers to include a prayer in a student commencement speech or
athletic event (through cheers or statements) when the administration is not involved in the content
or selection of the prayer. Additionally, students and student-athletes are free to pray, individually or
in groups, during or surrounding institution-related events.
Section II of this Note discussed the notion that prayer initiated or led by coaches or other college
employees may violate the Establishment Clause. Nonetheless, an institution must allow the same
prayer if intiated or led by students themselves unless it is apparent that students have been
enabled or asked to assume a coercive role in lieu of a coach. Thus, the difficult part of this delicate
balance would arise when student leaders initiate or lead the prayers (with the tacit approval or
participation of coaches or administrators) and some students feel compelled to participate lest they
lose respect or the ability to play. Colleges should respond to such situations by ensuring that
coaches or administrators clearly state that participation in prayer is irrelevant to participation in
sports and that students are free to participate or decline. It should go without saying that students
should not, tacitly or actively, enforce prayer requirements on behalf of coaches or other
administrators. Using students as a vehicle in this way would raise serious Establishment Clause
concerns.

CONCLUSION:
In parsing the Establishment, Speech and Free Exercise Clause questions in regard to prayers at
institutional events, context is key. Factors such as the ability of the listeners to freely come and go,
the size of the audience, the culture and its demands to remain or not, the nature of the message

and the status of the speaker as student or employee can help institutions determine whether
allowing prayer at an institutional event violates the First Amendment.
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