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1. Introduction to Theory and History

1.1 SCI Welcome & legal disclaimer
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1.2 Title Slide
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1.3 Overview
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1.4 Introduction
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1.5 Types of DP

[image: ]
1.6 Substantive Due Process
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1.7 Procedural Due Process
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1.8 Sources of due process

[image: ]
1.9 Public v Private Process
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1.10 Flexibility Intro
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1.11 Public v Private
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1.12 P v P w Contract and Laws
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1.13 Type of charge
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1.14 Deprivation
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1.15 Academic status
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2. Major Cases

2.1 The 5th Amendment

[image: ]
2.2 14th Amendment
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2.3 Big Picture Theory
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2.4 Goldberg v. Kelly
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2.5 Goldberg v. Kelly and Due Process
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2.6 Mathews v. Eldridge
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2.7 Mathews v. Eldridge: Social Security Disability Benefits
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2.8 Mathews III
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2.9 Constantineau
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3. School Law

3.1 Dixon
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3.2 Goss v. Lopez
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3.3 Goss v. Lopez: Conducting Hearing
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3.4 Review
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4. Conclusion

4.1 Next Steps
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5. Exit Questions

5.1 Attest

 (True/False, 100 points, 1 attempt permitted)
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	Correct
	Choice

	 
	True

	 
	





Notes:



5.2 Continue

 (Results Slide, 0 points, 1 attempt permitted)
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	Results for

	5.1 Attest



	Result slide properties
	Passing
Score

	80%





Success (Slide Layer)
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Failure (Slide Layer)
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5.3 End Course
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No person shall be held to answer for a
The Fifth capital, or otherwise infamous crime, unless
Amendment on a presentment or indictment of a Grand
Jury, except in cases arising in the land or
. naval forces, or in the Militia, when in actual
service in time of War or public danger; nor
shall any person be subject for the same
offence to be twice put in jeopardy of life or
limb; nor shall be compelled in any criminal
case to be a witness against himself, nor be
deprived of life, liberty, or property, without
due process of law; nor shall private
property be taken for public use, without just
compensation.
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Wisconsin v.

Wisconsin v. Constantineau, 400
Constatineau

U.S. 433 (1971)
. Fourteenth Amendment Protection of Reputation

“Where a person's good name, reputation,
honor, or integrity is at stake because of what
the government is doing to him, notice and an
opportunity to be heard are essential.”
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Due Process in Student Conduct
Due Process/Fair Process is a flexible
standard that applies to all institutions

of higher education
———————————————————————

Due Process is rooted in the
Constitution and case law applying the
Constitution

———————————————————————————
Institutions must comply with their
own standards of Due Process defined
in their policies and procedures
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Mathews v.
Eldridge: Social
Security
Disal 34
Benefits

Mathews v. Eldridge, 424 U.S. 319 (1976):
Social Security Disability Benefits

What's the person’s interest, and what
happens if the government takes it away?

Would the additional protections be too
burdensome for the government to operate
effectively?
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Public vs.
Private
Process

]

Private colleges

Public colleges

Due Process / Fair Process
1
Does it make a difference anymore?

In sexual and interpersonal violence
cases, the line has been erased
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The
Fourteenth
Amendment

Section 1

All persons born or naturalized in the United
States, and subject to the jurisdiction
thereof, are citizens of the United States
and of the state wherein they reside. No
state shall make or enforce any law which
shall abridge the privileges or immunities of
citizens of the United States; nor shall any
state deprive any person of life, liberty, or
property, without due process of law; nor
deny to any person within its jurisdiction
the equal protection of the laws.




image6.bin
Substantive
Due Process

* Are our decisions based on the
. evidence?

* Have our outcomes varied based
on gender, race, or other
protected category?
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Flexibility

o * What do “flexible” standards look
like?

* How does due process vary?
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Goldberg v. Kelly, 397 U.S. 254 (1970):

Goldberg v. ' _ _
Statutory Entitlement to Public Assistance

Kelly and Due
Process

Timely and adequate notice | No right to formal

trial
Hearing before impartial | No right to an
decision-maker | attorney

Right to present evidence l

Right to cross-examine
witness

Right to written decision ’
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Goldberg v. Kelly, 397 U.S. 254 (1970):
GOldbel‘g Statutory Entitlement to Public Assistance

v. Kelly

Pres. Lyndon Johnson signs the
Economic Opportunlty Act Aug. 1964

Massive effort to uproot poverty

known as the Great Society program
—

Fund a generation of public interest

lawyers from 400 to 2,400
T —

Americans began expecting "Total
Justice"
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Exit Training

Please click the “End Course”
button to end and complete
this course.
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A Disclaimer

All trainings and resources offered by the SUNY Student Conduct
Institute (SCI) are the property of the State University of New York
and may not be shared or duplicated without express written
authorization from SCI or as required by law. SCI trainings and
resources are intended to provide educational content and advise
on general compliance, as applicable. SCI training and resources
shall not constitute legal advice or legal opinions on specific
circumstances, and do not create an attorney-client relationship.
Please consult with your own attorney or campus counsel to obtain
advice regarding all matters specific to your institution.
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This course is not complete until
you click the “Continue” button and
complete
the next steps.
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PLEASE CONTINUE TO NEXT SLIDE
TO COMPLETE THIS MODULE

IMPORTANT!

If you are an attorney and would like CLE
credit, please fill out the form at this link:

For written materials and related case law on the
subjects discussed in this module, you can access
the casebook from your online platform landing

page
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Public vs.
Private

Greater
Process
Owed

Less
Process
Owed

Public

Private
(Constitutionally)
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First Time Alcohol Violation

Case StUdy: RA Witnesses “Drinking from Foaming Red
Alcohol Solo Cup that Smells like Beer”
Violation Potential Sanction: Community Service
Procedure: Expert Toxicologist
. Cost: $10,000
. What's the persons-inta==~t-and what happens if the
goves __g/away?
[ ]
° ) |
P Will the procedure] k. and will a different
° procedul ler errors?
Would the additional | f be too burdensome for

the governm§ fate effectively?
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This course is not complete until
you click the “Continue” button and
complete
the next steps.
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« Schools must strike a balance between the
rights of students and the efficient
administration of the institution and its
programs.

« Students have the right to a fair hearing,
but not a perfect one.

« Procedural due process is not a one-size-
fits-all standard

« Substantive due process always applies.
Decisions cannot be arbitrary

+ Schools are neutral bodies upholding our
policies.
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Public,
Private, and
Contracts

Greater
Process
Owed

Less
Process
Owed

- Private
Rubic (N.Y. Ed. Law 129-b)
Private
(Calif. SB 967)
Private
(By Contract)
Private

(Constitutionally)
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Types of .
Due Process Substantive Due Process

Procedural Due Process
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Students admitted to study have a
kind of property right and
reputational interest in their
education

The state can’t take your property
without due process

But the process provided does not
necessarily rise to the level of the
process required before deprivation
of a life or liberty interest

Due process is supposed to be
flexible and not subject to one-size-
fits-all rules
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This course is not complete until
you click the “Continue” button and
complete
the next steps.





image27.bin
Compulsory public schools must conduct a hearing

Goss V. Lopez: [FNNAS suspending students more than ten days.

Conducting St e
Hearl“g 'ublic education Is a property and liberty interest.

But suspensions for fewer than ten days only
. require a notice and “hearing.”

« And suspensions issued in cases of danger
don't require immediate hearing.

The “hearing” for suspensions lasting fewer than

ten days only requires an “informal give and
take.”

This type of “hearing” does not require counsel,
cross-examination, or ability to call own witnesses
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Attestation

Thank you for completing Due Process Part One.

Please attest that you watched and completed this
training in full. Then click "Submit" to progress.

| attest that | watched and completed this course in full.

) True
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[VEL YR  Mathews v. Eldridge, 424 U.S. 319
Eldridge (1976): Social Security Disability
Benefits

It's about
costs and
benefits!

Robert Bork (for the government)
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Sources of

Due us. Constitution Resézt;i;sﬁs

Process Constitution | Caselaw " 2002 "

°

°

o

° « Clery Act / VAWA y

°

® « Title IX /

i) « State law
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Deprivation

greater | [Greater the deprivation

e or threat to reputation EXPEIIED
Lesser or trivial

L deprivation

Process

Owed
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Goss v. Lopez, 419 U.S. 565 (1975)
M

* Nine students at high school and junior high
schools in Ohio given ten-day suspensions.

W,
le
the Ohio law did not require hearings, either.

th, P =
w" Was this a Due Process violation?

' School principals did not give them hearings.

ﬂ:~ If so, how much Due Process was required?
o
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Academic
Status

Greater
Process
Owed

Less
Process
Owed

Closer to
graduation

Closer to
admission

Prior to
admission
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Procedural
DUCNILLEESN . Chsure procedures are fair

. * Provide a meaningful opportunity
to be heard

* Follow procedures to the letter

* Apply procedures even-handedly
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Greater
Process
Owed

Less
Process
Owed

Conduct
Charge

Academic
Discipline

Lack of
Academic
Progress
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Learning Objectives for this

Overview [Spus

1. Understand the theory of due
process

2. Learn its broad development in
case law

3. Consider its application in the
school context
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Dixon v. Alabama, 293 F.2d 150 (5th
Cir. 1961)

Due process
requires notice
and opportunity to
be heard before
removal from
college.

Goodbye (for
now) to in loco
parentis
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afchunk5.dat
·	Where there is a statutory entitlement, individual set to lose benefits is entitled to timely and adequate notice of the potential deprivation, an oral hearing before impartial decision-maker, the right to present evidence at such a hearing, the right to confront/cross examine witnesses, and right to written decision stating the decision, evidence relied upon and legal basis (need not be a formal judicial opinion).



·	No right to a formal trial.



·	The Government (in general) need not provide the individual with an attorney but must allow them to bring their own attorney.



·	The decision-maker can have had prior involvement in the case, but should not have participated in making the decision that is the subject of the hearing




afchunk.dat





afchunk6.dat





afchunk10.dat





afchunk3.dat





afchunk9.dat
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MR. JUSTICE DOUGLAS delivered the opinion of the Court.
Appellee is an adult resident of Hartford, Wis. She brought suit in a federal district court in Wisconsin to have a Wisconsin statute declared unconstitutional....The Act...provides that designated persons may in writing forbid the sale or gift of intoxicating liquors to one who "by excessive drinking" produces described conditions or exhibits specified traits, such as exposing himself or family "to want" or becoming "dangerous to the peace" of the community. 

The chief of police of Hartford, without notice or hearing to appellee, caused to be posted a notice in all retail liquor outlets in Hartford that sales or gifts of liquors to appellee were forbidden for one year. Thereupon this suit was brought against the chief of police claiming damages and asking for injunctive relief....
We have no doubt as to the power of a State to deal with the evils described in the Act. The police power of the States over intoxicating liquors was extremely broad even prior to the Twenty-first Amendment. The only issue present here is whether the label or characterization given a person by "posting," though a mark of serious illness to some, is to others such a stigma or badge of disgrace that procedural due process requires notice and an opportunity to be heard. We agree with the District Court that the private interest is such that those requirements of procedural due process must be met.

It is significant that most of the provisions of the Bill of Rights are procedural, for it is procedure that marks much of the difference between rule by law and rule by fiat.

Generalizations are hazardous as some state and federal administrative procedures are summary by reason of necessity or history. Yet certainly where the State attaches "a badge of infamy" to the citizen, due process comes into play. "[T]he right to be heard before being condemned to suffer grievous loss of any kind, even though it may not involve the stigma and hardships of a criminal conviction, is a principle basic to our society." 

Where a person's good name, reputation, honor, or integrity is at stake because of what the government is doing to him, notice and an opportunity to be heard are essential. "Posting" under the Wisconsin Act may to some be merely the mark of illness, to others it is a stigma, an official branding of a person. The label is a degrading one. Under the Wisconsin Act, a resident of Hartford is given no process at all. This appellee was not afforded a chance to defend herself. She may have been the victim of an official's caprice. Only when the whole proceedings leading to the pinning of an unsavory label on a person are aired can oppressive results be prevented....

In the present case the Wisconsin Act does not contain any provision whatsoever for notice and hearing. There is no ambiguity in the state statute. There are no provisions which could fairly be taken to mean that notice and hearing might be given under some circumstances or under some construction but not under others. The Act on its face gives the chief of police the power to do what he did to the appellee. Hence the naked question, uncomplicated by an unresolved state law, is whether that Act on its face is unconstitutional.... 
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We are in effect dealing with a cost benefit judgment and so view the question becomes really how many -- the decision of this case will have a heavy impact upon the decision of how many decisional processes of government must be conform to a judicial model rather than to an administrative model.


I think that is important and I think clearly there has to be stopping point somewhere to the imposition of judicial models upon the governmental decision making because it is very expensive and in some circumstances which I would contend, this is one, adds little or nothing to the alternative procedures provided.




