26-27 Due Process Part Two: Practical Applications
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1.3 Major concepts
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2. General Rules

2.1 General Rules Intro
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2.2 Types of charges
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2.3 Academic dissatisfaction: Frankfurter
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2.4 Academic dissatisfaction: Rehnquist
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2.5 Substantive Due Process
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2.8 Notice of Charges
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2.9 Scheduling
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2.10 General hearing rules
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2.11 General hearing rules II
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2.12 Decisions in Writing
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3. Specific Rules

3.1 Specific rules intro
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3.2 Sources of due process
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3.4 Advisor
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3.5 Standard of evidence
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3.6 Notification
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3.7 Sanctions
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3.8 Appeals
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3.9 Substantive due process
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3.10 Litigation
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4. Exit Questions

4.1 Attest

 (True/False, 100 points, 1 attempt permitted)
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	Correct
	Choice

	 
	True

	 
	





Notes:



4.2 Continue

 (Results Slide, 0 points, 1 attempt permitted)
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	Results for

	4.1 Attest



	Result slide properties
	Passing
Score

	80%





Success (Slide Layer)
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Failure (Slide Layer)
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4.3 End Course

[image: ]


Published by Articulate® Storyline www.articulate.com
image27.bin
Attestation

Thank you for completing Due Process Part Two.

Please attest that you watched and completed this
training in full. Then click "Submit" to progress.

| attest that | watched and completed this course in full.

) True
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Acad 4 « Academic dishonesty demands a
cademic somewhat higher standard of due

Dishonesty process to adjudicate.

« Due process includes notice of
charges against the student, some

type of hearing or opportunity to be
heard, and a written explanation of
the decision.

« If the decision is reasonable and
meets the standards of substantive

due process, courts are unlikely to
overturn it.
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Introduction

Major Concepts in Due Process:

<+ Type of process owed to students
facing dismissal for academic
performance

< Level of process needed when
students are accused of academic
dishonesty

<« Disciplinary procedures arising from
misconduct

«» Specific due process protections in
cases of sexual and interpersonal
violence
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Substantive
Due
Process

Remember that we must look beyond
the procedure:

« Consistency in process and
outcomes across cases, years, types,
and the identities of reporting
individuals and respondents.

« Sufficient evidence to support the
determination.
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Exit Training

Please click the “End Course”
button to end and complete
this course.
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This course is not complete until
you click the “Continue” button and
complete
the next steps.





image9.bin
b1 75 £1111)"-0 - Substantive due process always applies!

Due « Decisions must be supported by
substantial evidence and cannot be
Process arbitrary and capricious.

. « Decisions cannot be discriminatory on
the basis of a protected class.

« Courts may look at prior practice, and
other institutions’ practices, to identify
discrimination.

« But courts will rarely overturn
reasonable decisions made in good
faith.
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A Disclaimer

All trainings and resources offered by the SUNY Student Conduct
Institute (SCI) are the property of the State University of New York
and may not be shared or duplicated without express written
authorization from SCI or as required by law. SCI trainings and
resources are intended to provide educational content and advise on
general compliance, as applicable. SCI training and resources shall
not constitute legal advice or legal opinions on specific
circumstances, and do not create an attorney-client relationship.
Please consult with your own attorney or campus counsel to obtain
advice regarding all matters specific to your institution.
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+ Much more specific:

NOtIce °f v What is being charged?

v What policy is alleged to be violated?
¥ What information or witness are there
who allege a violation?
+ Deadlines set in code of conduct or
policies must be followed.

« Even if your code states your process, you
should lay out all relevant procedures
within the charge letter.

+ Just because the information is in the code
does not mean the student will know
where to look.
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This course is not complete until
you click the “Continue” button and
complete
the next steps.
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This course is not complete until
you click the “Continue” button and
complete
the next steps.
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All available sanctions must be
published for Clery/VAWA reportable
offenses, including:

e Domestic violence
e Dating violence

e Sexual assault

e Stalking
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« In litigation, we will be held to the
“most,” they will hold themselves to
the “least.”

Litigation

. « No multiple, inconsistent policies and
Codes that could apply.

campus departments.

« Multiple policies mean students will
seek policies with most protections.

: « Review for inconsistencies among
[ ]
[ ]

« Review for old versions online.

« Avoid old paper versions of the code.
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Greater
Process
Owed

Conduct Charge

Academic Discipline

Lack of Academic
Progress

Less
Process
Owed
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el 5 « Describe the facts relied upon (and facts
DeCISIons in not relied upon), the finding and the

Writing reason for the finding
v (e.g. apply the law/policy to the facts)

«Clearly weigh credibility of testimony
and evidence, and explain why you
believe this material to be credible or not.

+Be specific.

v' Many courts have found lack of due
process where a decision is not
specific enough to reasonably allow
for an appeal or court challenge
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Supreme Court Justice

Dissatisfac Felix Frankfurter
Frankfurter

A university’s four academic
freedoms include the
freedom to determine “who

may be admitted to study.”
Sweezy v. New Hampshire
(U.S.1957)

Courts will usually defer to the reasonable
determinations of faculty and the college
about academic performance, as courts
do not have that expertise.
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« Timing is critical. It should be prompt
enough to let students clear their
name and return to studies, but long
enough to give adequate time to
prepare.

Scheduling

« Timelines should be clearly set and
adhered to, with some flexibility for
clearly-defined exceptions.

« Impartial decision-maker (not a “jury
of your peers” consisting of all
students)
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General

THIS IS NOT CRIMINAL COURT
« Rules of evidence do not apply
« Exclusionary rules do not apply

« Generally, no right to cross-
examination***

« Usually requires access to advisor of
choice, and attorneys may be excluded
except in cases of sexual and
interpersonal violence

« We can limit the number of advisors
and the participation of the advisor.
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« Appeal must be offered under Title
IX Final Rules.

« Appeal should be in front of new
individual not involved in matter
below.

« Can set reasonable limitations on
appeal, but they must apply equally
to all parties.

« Because federal law requires equality
between parties, appeal can allow
sanctions to lessen or increase.





image5.bin
General
Application to
Student Conduct
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« Usually, institution puts on its case
first.

« Burden of proof (by preponderance)
is on the institution.

« Parties have the chance to testify
and call fact witnesses to testify.

« Usually, institution cannot mandate
witness or party attendance.

« Control of the process always
remains with the institution.
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Notification
o

Simultaneous notification of results at
each relevant stage including:

e Underlying Decision

e Rationale

e Sanction (if found responsible)
* Rationale

This is a serious responsibility. “You
are found responsible of rape and
suspended” won’t cut it.
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N
E%HBEE Due Process Part Two:

Application to the
Conduct Process

Adam J. Wolkoff, J.D./Ph.D.
Former Assistant Director, SCI
May 2021

Updated August 2022
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« Equitable rights and access between
the parties (Reporting Individual/
Victim and Respondent).

« Notice to all parties of any meeting
or hearing to which they are eligible
or required to attend.
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Specific Rules for
Cases of Sexual
and Interpersonal
Violence

L] &
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Sources of « Clery Act, as Amended by the
Due Process Violence Against Women Act
(VAWA) (a.k.a. Campus SaVE Act)

« Title IX and its Guidance and
Regulations***

. « State law, if applicable. E.g., NY State
[ ]
L ]

Education Law 129-B

« These due process requirements
apply equally to public and private
colleges of all sizes





image4.bin
Bl - Schools must strike a balance between
Part One: the rights of students and the efficient
Review administration of the institution and its
programs.

« Students have the right to a fair
hearing, but not a perfect one.

« Procedural due process is not a one-
size-fits-all standard

« Substantive due process always
applies. Decisions cannot be arbitrary

« Schools are neutral bodies upholding
our policies.
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Conduct
Discipline

v' Higher due process requirements

« But nowhere as near as high as
life or liberty determinations

v Applies to all types of conduct
discipline, not only sexual and
interpersonal violence
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Standard of
Evidence

In Title IX cases (and any case
covered by VAWA/Clery):

« Preponderance of the Evidence, or
« Clear and Convincing Evidence

» Note: Same standard for both
employee and student misconduct
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+ Right to be accompanied by an

AdVISOI' advisor of choice (including

attorney) at any meeting or hearing

. to which they are eligible or required

. to attend.

. « Advisor is responsible for cross-
examining other parties and

[ ] . A

° witnesses at the hearing.

« Institution may create rules of
“decorum” governing advisor’s
behavior.
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afchunk7.dat
·	Proposed rule: the recipient must apply either the preponderance of the evidence standard or the clear and convincing evidence standard. The recipient may, however, employ the preponderance of the evidence standard only if the recipient uses that standard for conduct code violations that do not involve sexual harassment but carry the same maximum disciplinary sanction. 



·	You should use the same standard of proof for all cases of violence, not just sexual violence; the distinction should be, if any, between violent and non-violent violations



·	An institution would be able to reserve the clear and convincing evidence standard for SIV cases, but then use the lesser standard for other types of misconduct



·	The recipient must also apply the same standard of evidence for complaints against students as it does for complaints against employees, including faculty. 
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Joe to review
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Joe to review




