
TITLE IX COORDINATOR 
TRAINING

Day 2

Presenter Notes
Presentation Notes
TIPS & Introductions – (Keep entire intro section slides to ideally 8 minutes)​
​
Technical Aspects​
Make sure to designate who will be sharing the slides (will it be one person for the entire time will you switch during the break?) 
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Title IX Joint guidance 2020: https://system.suny.edu/sci/tix2020/ ​
Title IX Joint guidance 2022: https://system.suny.edu/sci/tixnprm2022/ ​
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DISCLAIMER

This presentation shall not 
constitute legal advice, nor 
create an attorney-client 
relationship. This presentation is 
for informational purposes only.

If you have any specific legal 
questions or require legal 
advice for specific situations, 
please contact or refer to your 
institutional, general, or outside 
counsel.



KNOWLEDGE 
CHECK!
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Presentation Notes
1.1



“notice of sexual harassment or allegations 
of sexual harassment to a recipient’s Title 

IX Coordinator or any official of the 
recipient who has the authority to institute 

corrective measures on behalf of the 
recipient, or to any employee of an 
elementary and secondary school.”

• Does not impose universal mandatory 
reporting obligations upon all 
postsecondary institution employees

• Institutions retain ability to designate which 
employees must report disclosures, & others 
who are confidentialACTUAL NOTICE or 

KNOWLEDGE
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Actual notice or knowledge is a huge component of the Title IX grievance process, but the Final Rule breaks down what actual notice looks like. 
READ SLIDE
Break this down, right? It’s a notice of behavior that constitutes sexual harassment, number one. Number two, this report was made to the institution’s Title IX Coordinator OR to any official with the authority to, Number Three – institute corrective measures on behalf of the recipient (which includes the coordinator) and then the last part is any employee of an elementary or secondary school. 

As you can see, there’s a caveat that postsecondary institutions are not required to impose universal mandatory reporting obligations, that’s only for K-12. Finally, institutions can decide for themselves who on their campuses are mandatory reporters and who are not, and who are confidential resources. 



DELIBERATE INDIFFERENCE
• Requires institution with actual knowledge to respond 

“promptly in a manner that is not deliberately indifferent”
• Meaning “not clearly unreasonable in light of the known 

circumstances”
What makes a response deliberately indifferent?
• Inadequate
• Willfully indifferent, or clearly unreasonable
• Causes harm, or denies complainant educational benefits

Example: failure to conduct a proper investigation considering actual 
knowledge of misconduct, failed to provide appropriate support or 

remedies for the complainant
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Why does this actual knowledge thing matter? Well it is an important factor when determining if an institution has been “deliberately indifferent.” READ slide
What makes an institution’s response “deliberately indifferent?”
If its inadequate, willfully indifferent, or clearly unreasonable. Or if causes harm, or has denied the complainant educational benefits.
A couple of examples here: READ REST OF SLIDE

I’m going to hand it back to Andrew to talk about response to reports and confidentiality. 



REQUIRED RESPONSE TO REPORTS
• Treat parties equitably
• Promptly offer supportive measures
• Explain formal complaint filing
• Follow a compliant grievance process 

before sanctions
oObjective evidence evaluation
oTIX staff are trained & free of bias or 

conflict
oPresumption of non-responsibility 
oReasonably prompt resolution 
oStandard of evidence
oAppeal
oLegal privileges
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So to summarize, an institution with actual knowledge of sexual harassment in an education program or activity of the institution against a person in the United States, must respond promptly in a manner that is not deliberately indifferent. -- discussed actual notice and what deliberate indifference could look like. 

Now let's talk about what the Dept would like to see as a response:

 A recipient's response must treat complainants and respondents equitably;
Upon receipt of a report, the Title IX Coordinator must promptly contact the complainant to discuss the availability of supportive measures as defined in § 106.30, consider the complainant's wishes with respect to supportive measures, and inform the complainant of the availability of supportive measures with or without the filing of a formal complaint;
The TIXC should explain to the complainant the process for filing a formal complaint. The school's response should not restrict rights protected under the U.S. Constitution, including the First Amendment, Fifth Amendment, and Fourteenth Amendment.
Next, the institution must follow a grievance process that complies with § 106.45 before the imposition of any disciplinary sanctions or other actions that are not supportive measures as defined in § 106.30, against a respondent. This means that following the grievance procedure is not optional, if you plan to issue discipline or sanctions.
Some basic requirements of that grievance process are:
Equitable treatment of the parties;
An objective evaluation of all relevant evidence- both inculpatory and exculpatory;
An assurance that TIX staff working on the complaint are properly trained and do not have a conflict of interest or bias for or against complainants or respondents generally or an individual complainant or respondent;
They must provide remedies to complainant after determination of sexual harassment;
Include a presumption that the respondent is not responsible for the alleged conduct until a determination regarding responsibility is made at the conclusion of the grievance process;
Have reasonably prompt timeframe for conclusion of the grievance process;
Describe the range of possible disciplinary sanctions and remedies or list the possible disciplinary sanctions and remedies that the recipient may implement following any determination of responsibility;
State whether the standard of evidence to be used to determine responsibility is the preponderance of the evidence standard or the clear and convincing evidence standard, apply the same standard of evidence for formal complaints against students as for formal complaints against employees, including faculty, and apply the same standard of evidence to all formal complaints of sexual harassment;
Include the procedures and permissible bases for the complainant and respondent to appeal;
Describe the range of supportive measures available to complainants and respondents; and
Not require, allow, rely upon, or otherwise use questions or evidence that constitute, or seek disclosure of, information protected under a legally recognized privilege, unless the person holding such privilege has waived the privilege.

These are the general requirements of your response process. We will delve into many of these more deeply during this training.





REASONABLY PROMPT TIMEFRAMES

• Includes appeals & informal resolution
• Temporary delays with notice

o129-B: 10 day delay for law enforcement

• How long???
oNot defined
oFlexibility
o2001 Guidance

• Balance promptness with diligence
• Resource considerations
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The institution's grievance procedure should include reasonably prompt time frames for the conclusion of the entire process, including reasonably prompt time frames for the filing and determination of appeals and informal resolution.  The process may allow for temporary delay or the limited extension of time frames for good cause with written notice to the complainant and the respondent of the delay or extension and the reasons for it. Good cause may include considerations such as the absence of a party, a party's advisor, or a witness; concurrent law enforcement activity; or the need for language assistance or accommodation of disabilities. As discussed in a prior section of the training, NY's 129-B requires that the conduct process run concurrently with a criminal judicial process except for temporary delays not lasting more than ten days except upon justification. 

So what exactly is "reasonably prompt?" Prior agency guidance put forward a 60 day timeframe but that timeframe was not formally adopted in this Rule. Commenters to the proposed rule indicated that a 60 day timeframe does not reflect the complex nature of these cases, such as multiple parties, various witnesses, time to obtain evidence, and school breaks. Some commented that it was arbitrary and hard to adhere to while providing due process for all; it interferes with the time parties need to provide evidence and to make their case; it has not been required by courts; and it increases the risks of decisions based on conjecture or gender or racial stereotypes. 

Many administrators believe that eliminating such a constrained timeline was beneficial, by for instance allowing for more thorough investigations, collection of more evidence, and added accommodation of disabilities.  Some emphasized that prompt resolution is important, but contended that various factors may delay proceedings (such as police investigations, witness availability school breaks, faculty sabbaticals) and asserted that fairness demands thoroughness.

Ultimately, the dept took the position that a flexible timeframe accounts for schools’ unique attributes (for example, their size, population, location, or mission), recognizes that complex matters may not lend themselves to set deadlines, and acknowledges that delays may sometimes be necessary, especially with a concurrent criminal investigation. This decision was in line with 2001 Dept guidance that stated there should be "designated and reasonably prompt time frames for the major stages of the complaint process."

The call for reasonably prompt timeframes balances the priority of getting the matter resolved in an expeditious manner so that the parties can move forward and the institution can remedy and prevent any potential harassment while also recognizing the challenges of processing sometimes complex cases in a manner that is fair, equitable, and just.

As we all know, there are also resource constraints on institutions. Particularly for those campuses with smaller numbers of Title IX staff, these investigations and adjudications can be all consuming and fill the bandwidth of the Title IX Coordinator. These resource considerations have a practical impact on the promptness of the timeframe. 

Our observation has been that campus procedures generally call for a 45-90 day timeframe which would be considered reasonable in most cases.



CONFIDENTIALITY 
& PRIVACY

• Privacy of reports is expected

• Responsible Employees

• Confidentiality of reports is rare

• 129-B limits sharing & re-disclosure
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One of the guiding principles of receiving and processing reports and complaints is properly maintaining privacy or confidentiality. The expectation is that employees of the institution will maintain the privacy of reports and not share details beyond those who have a need to know. Unless a staff member is working directly on a case, it’s unlikely they have a need to know. 
The standard expectation is that most employees will forward reports to the Title IX Coordinator who is responsible for coordinating the institutional response to the individual report and also for identifying and addressing trends related to patterns of reports. Your campus should clearly identify who is a responsible employee who needs to report to Title IX and train them about their reporting responsibilities. Sometimes complainants may request that a matter remain confidential and not be reported to Title IX but that is often not an option.
Responsible employees were previously defined under Title IX as those who have the authority to take action to redress the harassment,’ or ‘‘who have the duty to report to appropriate school officials sexual harassment or any other misconduct by students or employees,’’ or an individual ‘‘who a student could reasonably believe has this authority or responsibility.”
The Final Rule brought a different approach, declining to use the term responsible employee. Instead it described the pool of employees to whom notice triggers the recipient’s response obligations, under the notice standard we discussed. There is a response duty for the Title IX Coordinator and any employee who has authority to institute corrective measures on behalf of the institution (referred to as ‘‘officials with authority’’). A primary response duty of these individuals is to forward the report to the TIXC.  The Rule declined to mandate reporting for the other two categories of employees previously mandated, stating that mandating this "wide net" or "universal mandatory reporting system" would harm victim autonomy.
NY’s 129-B also discusses privacy rights and reporting obligations. It states that while an employee may have to share information pursuant to federal or state law or college policy with certain other college employees, they will not share the private information beyond what is required or needed to comply with law and policy, and will otherwise limit redisclosure as much as possible. The law lists resources that may be confidential and who do not need to report to Title IX: health care providers, licensed social workers, licensed psychologists and pastoral and professional counselors.

Section 106.71(a) of the Final Rule addresses disclosure to those outside the institution. It requires institutions to keep confidential the identity of any individual who has made a report or complaint of sex discrimination, including any individual who has made a report or filed a formal complaint of sexual harassment, any complainant, any individual who has been reported to be the perpetrator of sex discrimination, any respondent, and any witness (unless permitted by FERPA, or required under law, or as necessary to conduct proceedings under Title IX), 



FERPA 
“RECORDS?”

FERPA protects “education records,” which are 
generally defined as records that are directly 

related to a student & maintained by an 
educational agency or institution or by a party 

acting for the agency or institution. 

• For a record to directly relate to a student, the 
student must be the focus of the record, not 
simply in the background or incidental to a 
report.

• The Supreme Court has described education 
records as “institutional records kept by a single 
central custodian, such as a registrar …” 

• In other words, for FERPA to apply, the 
record in question must be systematically 
maintained by the school.
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Let’s discuss the Family Educational Rights and Privacy Act, better known as “FERPA” and how it interacts with Title IX.

First, FERPA generally applies to: education records, which are generally defined as records that are directly related to a student and maintained by an educational agency or institution or by a party acting for the agency or institution. 

For a record to directly relate to a student, the student must be the focus of the record, not simply in the background or incidental to a report.

The Supreme Court has described education records as “institutional records kept by a single central custodian, such as a registrar . . .” In other words, for FERPA to apply, the record in question must be systematically maintained by the school.




CONFLICTS BETWEEN FERPA & TITLE IX

• Interpret statutes in a manner to avoid any conflicts, if possible
• Section 106.6 (Effect of Other Requirements and Preservation 

of Rights) of the Final Rule states as follows:
• Effect of Section 444 of General Education Provisions Act 

(GEPA/FERPA). The obligation to comply with Title IX & the 
Final Rule is not obviated or alleviated by FERPA.

• When conflict exists, institutions are required to comply with 
Title IX regulations - this FERPA override is known as “GEPA 
override”
• Title IX includes federally protected due process rights - 

constitutional override
• May not use FERPA as a shield to avoid complying with Title IX
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There can be occasional conflicts between the due process rights of Title IX and the privacy rights of FERPA. When it comes to potential conflicts between FERPA and Title IX, the General Education Provisions Act, or GEPA, allows institutions to comply with Title IX even if there are instances that require what would typically be FERPA violations. This is what is referred to as the “GEPA Override.” This essentially means that institutions cannot use FERPA as an excuse to avoid complying with Title IX. 

The Department of Education insists that neither Title IX nor FERPA may be interpreted to deprive parties of their constitutionally recognized due process rights.
The Department enumerates several items it considers “due process” rights that institutions must protect when implementing the Final Rule. These include notice of allegations, a meaningful opportunity to respond, access to all evidence related to a formal complaint, and access to an advisor of choice, along with the right to be heard. Where FERPA might traditionally prevent a disclosure of a record without permission of the student identified, the Department’s expansive view of due process rights takes precedence; student records that otherwise might be shielded from disclosure under FERPA would be shared to protect these constitutional rights. 
The GEPA override allows due process to prevail in these moments of tension between FERPA and Title IX.



DISCLOSURE OF EVIDENCE

• The Final Rule requires the institution to 
share relevant evidence with the parties. 

• Department has previously recognized that 
under FERPA, an eligible student:

“has a right to inspect & review any witness statement that is 
directly related to the student, even if that statement contains 

information that is also directly related to another student, if the 
information cannot be segregated & redacted without destroying 

its meaning.’’
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READ SLIDE
Script:

FERPA does not override the due process rights of the parties, including, at minimum, the right to an explanation of the evidence and a meaningful opportunity to be heard. these Title IX regulations require a institution’s grievance procedures to exclude three types of evidence and questions seeking that evidence, namely evidence that is protected under a privilege or confidentiality, records made or maintained by a physician, psychologist, or other recognized professional in connection with treatment, and evidence relating to the complainant’s sexual interests or prior sexual conduct. Evidence in these categories, with narrow exceptions as provided in § 106.45(b)(7), is considered impermissible and must not be accessed, considered, disclosed, or otherwise used regardless of whether it is relevant.
A institution must not redact information or evidence that is relevant to the allegations of sex discrimination and not otherwise impermissible because such redaction would infringe on the right of the parties to receive access to the relevant and not otherwise impermissible evidence, as well as on the parties’ due process rights.
Medical records are excepted from both FERPA disclosures and use in a Title IX grievance process unless permission is granted by the student. Both FERPA and Title IX define medical records as “records that are made or maintained by a physician, psychiatrist, psychologist, or other recognized professional or paraprofessional acting in the professional's or paraprofessional's capacity, or assisting in that capacity, and which are made and maintained, in connection with provision of treatment to the party. However, if a complainant or respondent provides any such record as part of their response to the investigative report, this may be taken as permission to disclose that record, and the other party must be granted time to inspect and review it as they would any other evidence supplied.




Under Section 106.44 of the Final Rule, there are certain 
non-disclosure protections related to supportive 

measures.

• FERPA does not prevent the institution from disclosing a 
supportive measure to school officials as necessary to 
provide the measure.

• Revised to protect the unnecessary disclosure of 
information related to these measures.

• Even if permitted by FERPA, institution may only inform 
one party of supportive measures provided to the other 
party if necessary to restore or preserve access to the 
party receiving measure.

SUPPORTIVE MEASURES
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Script:
Under Section 106.44 of the Final Rule, there are certain non-disclosure protections related to supportive measures. FERPA does not prevent the institution from disclosing a supportive measure to school officials as necessary to provide the measure.
If the supportive measure is being provided in connection with grievance procedures or informal resolution, the respondent will already know the identity of the complainant and vice versa, so it is not the identity of the person but the information about the supportive measure itself that warrants protection.
For example, if a student has initiated grievance procedures against another student for sex-based harassment and receives counseling services as a supportive measure, the respondent knows who the complainant is but is not entitled to know that the complainant is receiving counseling services.
If the institution obtains prior written consent from the person receiving the supportive measure allowing disclosure of that information, the institution may make the disclosure



CONSOLIDATION & FERPA

• The Final Rule permits multiple reports with 
multiple parties to be consolidated into one, which 
raises potential privacy concerns.

• The Department stated that this section of the Final 
Rule must be interpreted consistent with FERPA.

• Regulations provide institutions with the option to 
consolidate but do not require it to do so. 

• An institution may not choose to consolidate if that 
consolidation would give rise to FERPA violations. 
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READ SLIDE

Because the consolidation is not a mandated piece of the parties' due process. It is optional. So in this case, FERPA trumps the standard Title IX process.



ADVISORS
The Department acknowledges that the 

presence of an advisor may violate FERPA. 

• The right to an advisor is a due process 
right guaranteed by Title IX.

• Title IX will override the FERPA concerns 
here.

• GEPA override will allow the sharing of 
evidence with advisors.

• Institutions are not required to permit 
more than one advisor to accompany a 
party & the GEPA override will not apply 
there. 
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COMPLAINANT OUTREACH & INTAKE

DESIGNATING RESPONSIBLE & 
CONFIDENTIAL EMPLOYEES

LIST OF RESPONSIBLE & 
CONFIDENTIAL EMPLOYEES

DISCLOSURE OF STATUS TO 
STUDENTS

TRAINING & FERPA CONSIDERATIONS

INCLUSION IN CAMPUS POLICY
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Consider who is designated as a responsible or confidential employee (e.g. Interfaith Center Employee’s, Counseling and Psychological Services employee’s) 
Where does this information live? 
How will students and staff members know?
Transparency in this area goes a long way with trusting the process
Consider disclosing early on you are not a confidential employee. 

This may be an area where scripted language could be helpful for training purposes for staff. Something like “Thank you for coming in. I understand that you would like to discuss a personal matter with me related to an incident that occurred. Before you begin I want to let you know that I am not a confidential employee and I must report any information shared with me related to Sexual Misconduct to our Title IX Coordinator.”
It’s not smooth or easy and may feel abrupt 
They will appreciate you have been transparent
Depending on the circumstance may lend well to not having the reporter re-tell what occurred multiple times they
Isn’t always possible but we can aim to try our best (e.g. a student may be emotionally distraught and just wants to talk and not be interrupted)

Let's dive a bit further into the Intake Process by reviewing some model language and components of an intake form – this might help guide the way in which your campus performs intakes. So let’s jump on over. 




THE MECHANICS OF INTAKE
INCIDENT INFORMATION

TYPE OF ALLEGED 
HARASSMENT

CRITICAL INCIDENT RESPONSE

OFFICE VISIT FOLLOW-
UP/DELAYED REPORT

SUPPORTIVE MEASURES

STUDENT RIGHTS INFORMATION 
REVIEW
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The Intake Form is available in our online toolkit and has these overarching sections. 

Why have an intake form? As we discuss different tools and the rationale for having them at our disposal during these processes it is important to think of these tools as guiding the process, assisting in maintaining our process’ compliance, and housing all relevant information to the process for effective recordkeeping. 

Some key sections to highlight the importance of this tool and it’s placement in the process: 

Critical Incident Response: this section details great prompts that can be used for individual’s receiving the report.  (Medical/Counseling/Law enforcement needs)

Student Rights Information Review: this section includes information related to a students reporting options (e.g. law enforcement, disciplinary processes, the University being able to decide on acting on a complaint without a complainant's involvement, meeting with the TIX Coordinator, deciding to change their mind at any point, resources, etc..)

It’s also another good tool to customize for the needs of your process to ensure you have reviewed these steps and prompts in the intake part of the process. Typically completed by a member of the Title IX office. 

As previously stated up here in the intake form – supportive measures. What are these? Can folks put in the chat some examples of supportive measures. Get broad. Get specific. Kerianne will walk us through some general categories and highlight some umbrella examples while speaking from experience. Something to remember here is that the intake is different than the formal complaint. An intake is simply the reporting or notice of allegations of sexual harassment. That means that your job is to determine whether this is something that would constitute sexual harassment and that the complainant is a student attempting to access your institution’s educational program or activity. You would also be responsible for seeing what supportive measures the complainant may desire or request in order to retain or preserve their involvement in whatever educational program or activity is at risk. Let’s actually take a bit of time talking about supportive measures that you may have available and what the administration of those measures may look like.



  
TYPE SUPPORTIVE MEASURE EXAMPLES
Safety Reasonable accommodations

Health Medical, Mental

Housing Room lock change, designated emergency space

Restrictions One-way or Mutual No Contact Order (NCO)

Academic
Course accommodations, course changes, Professor 
notifications, leave of absence, withdrawal assistance

Work On/Off Campus employment

Facility based Gym, library, dining, University events, etc. … 

Recreational Student group, athletic team, internship program
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Consider what types of supportive measures are available to students. This is another opportunity to assess what you have in place and what you can offer students. These can be formalized and put in writing to the students.  Supportive measures are ongoing.  As a case progresses, what measures an individual needs may change.  For example, someone may decline a referral to a counseling center but as things move forward, they may change their mind.  Make sure, however, you are always being equitable when you are offering supportive measures.  Each time you offer anything to the complainant, you must also offer to the respondent.  Document each time the offer is made to each party.

Safety: E.g. a local law enforcement agency may offer to escort the reporting student to a local hospital, increase patrol in a particular area
Health: Think about Being aware of what exists on campus and off-campus locally. Reminding students what may be included in their fees.
Housing: unique to the availability on your campus. Ex: one building vs 15 buildings the goal is to minimize contact between the students. A good way to prepare is designating emergency spaces. 
Familiarity with Contact Restrictions: 
Academic: Assess and collaborate with other office’s undergraduate education, registrar’s office, department chair, professor, note for absence from class, withdrawing from the University assistance. E.g. different sections for first year experience class. Able to switch the student out of a section and place them in a different section or designate seating within a classroom, alert professor for the purposes of group projects. 
Work: Are they a student employee? Does their position place them at risk for being in the same place as the respondent?  For example, do they work in the dining hall and will they see the person during meals? 
Facility Based: Both parties utilizing the facilities at the same time like a gym or computer lab. 
Recreational: Participation in meeting, group chats, events, teams, credit bearing internship programs 

Who is responsible for the administration of these measures? First, the Title IX Coordinator has considerable control of these measures, but they aren’t the only one who can be engaged or should be engaged in this area. That includes campus safety, residential life, faculty and the academic affairs arena, campus employment, and many many others. These individuals do not need to know the full breadth of why these measures are engaged, only that they must provide these measures. 

The decision to afford supportive measures is also an appealable decision. This is important to know because there are some considerations in this area that we’ll talk about at further length during the appeals section of this training. But quickly, so long as the supportive measure doesn’t infringe on the due process rights of the other party, it would stand. For example, access to counseling would not impede on someone’s due process rights because it doesn’t require anything of that party. 



TITLE IX SCOPE

Assess scope of report
Assess jurisdiction

Review complainant intentions

JURISDICTION ASSESSMENT
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It's important that at the same time you are doing intake and offering supportive measures, you are also analyzing the nature of the allegations to determine whether they fall within Title IX or perhaps another policy. You may not have all the details at this point but if you have the basic outline of the allegations in the report, you should be able to assess for scope and jurisdiction.

Remember, under the 2020 Title IX Final Rule, the grievance procedure only addresses covered sexual harassment (that is, quid pro quo or hostile environment harassment, sexual assault, dating violence, domestic violence, and stalking.) And the conduct must occur in a program or activity of the institution where  you have substantial control over the respondent and the context. If you analyze and determine that it falls outside of this scope or jurisdiction, the Title IX grievance procedure should not be used. It's likely your campus could use a discrimination complaint procedure, the student code of conduct, or employee disciplinary procedures instead.





WHAT ABOUT COMPLAINANT AUTONOMY?

Utilize proper policy/process
Explore desired level of participation
Determine if TIXC-initiated complaint 

needed

Autonomy exists but does not allow 
improper choice of law or due process!
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During this intake, you should get a sense of the intentions of the complainant. Do they want to file a formal complaint under the TIX grievance procedures? Best practices urge us to work with complainants in a trauma informed manner. Recognizing that they have allegedly been involved in an incident that took away their agency, it's beneficial to promote their autonomy and agency throughout this process. 

But what exactly does complainant autonomy mean?  If the complainant is uncomfortable with the TIX grievance procedure after you explain it, may they instead opt to go straight to student conduct, instead of utilizing the TIX procedure? If it's covered sexual harassment, the answer is no. 

In the Preamble to the Final Rule, a commenter expressed concern that institutions wishing to avoid applying the TIX grievance process will process sexual misconduct complaints outside their Title IX offices under non-Title IX code of conduct provisions. The Department responded by clearly stating that the TIX grievance process "may not be circumvented by processing sexual harassment complaints under non-Title IX provisions of a recipient’s code of conduct". They went on to add that allegations of misconduct that do not fall under the TIX definition of sexual harassment, may still be addressed by other policies, including sexual misconduct that falls below that TIX threshold. This includes other Title IX sex discrimination that does not meet the definition of TIX sexual harassment.  

The takeaway is that any sanctions or discipline the college issues for TIX covered sexual harassment comes only after a process compliant with the final rule- that's your TIX Grievance Process. We are not permitted to allow complainants to choose the law and level of due process that is applied to the respondent. If that were the case, many would probably opt out of the cross examination process, which can be difficult but is a required part of due process.

The good news is that complainant autonomy does mean that the complainant can participate in the process as much or as little as they want. Afterall, Title IX is a voluntary process for both parties. It's possible that a complainant chooses not to file a formal complaint. Or they choose to file a formal complaint and then they may or may not sit for an interview with you and finally they may decline to attend the hearing. The process should still move forward once a complaint is filed, even if one or both parties decline to participate, until that complaint is dismissed or a final determination is made. This may lead to a not ideal situation where you are holding a hearing without parties and attended only by advisors of choice. But the process should, even in that case, run to completion. Completion means finishing the hearing and issuing a determination or instead dismissing the formal complaint according to the rules for dismissal.  We will discuss dismissal rules later. 

Finally, the Title IX coordinator has the ability to file a formal complaint themselves if the reporting individual declines to do so.



TITLE IX COORDINATOR INITIATED COMPLAINT

• Complainant's request not to proceed;

• Complainant's safety concerns about 
proceeding;

• Risk of additional discrimination;

• Age, relationship, and status (i.e. employee) 
of the parties;

• Scope of the prohibited conduct
• is there a pattern? Multiple complaints?

• Severity of the allegations;

• Availability of evidence;

• Whether the school could end the 
discrimination & prevent its recurrence;

• Whether the conduct as alleged presents an 
imminent & serious threat to health or safety; 

• Whether the conduct alleged prevents the 
institution from ensuring equal access.

REMEMBER: THE COMPLAINANT WILL STILL BE THE COMPLAINANT & IS ENTITLED TO THE SAME RIGHTS.
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Sometimes complainants decline to sign and file the Formal Complaint and the TIXC needs to determine if they should initiate one. The 2024 Final Rule gave a significant amount of guidance in this area, while the 2020 Rule provides little formal guidance. 

Although it's no longer in the final rule, some of the previous guidance is still instructive. When making this decision, think about some of the following parameters:
Complainant's request not to proceed;
Complainant's safety concerns about proceeding;
Risk of additional sex discrimination if you don't proceed;
Severity of the allegations;
Age, relationship, and status (ie employee) of the parties;
Scope of the prohibited conduct – is there a pattern? Multiple complaints?
Availability of evidence given complainant's lack of participation (at least initially, maybe the whole time);
Whether the school could end the discrimination and prevent its recurrence without using the grievance procedures;
Whether the conduct as alleged presents an imminent and serious threat to health or safety; or
Whether the conduct alleged prevents the institution from ensuring equal access on the basis of sex to its programs and activities.

These factors were similar to ones included in the also rescinded 2014 TIXC guidance, as well.

Availability of evidence is an important consideration when you are having the intake conversation with the complainant and exploring options. Is it feasible to put on a case, if they decided not to participate any further? The institution is permitted to dismiss a complaint if specific circumstances prevent the recipient from gathering evidence sufficient to reach a determination as to the formal complaint or allegations therein. So if you no longer have a participating complainant and there is no other available evidence, you may decide to dismiss. Or there may be other available evidence that allows the institution to pursue the complaint without any complainant participation. Is there documentary evidence? Are there witnesses who observed the conduct or who the complainant told about the evidence? Maybe a staff member received a report- they could testify as a witness too. As we will discuss in a bit, almost any evidence is admissible, so long as it's not covered by legal confidentiality privileges

Finally, remember that even when you as TIXC file the formal complaint, the reporting individual remains the named complainant in the complaint because the Rule defines the complainant as "the person who is alleged to be the victim of conduct that could constitute sexual harassment."  Even if the complainant declines to participate in the process, they retain all of their rights under the procedure so they will receive all written notices, have the right to review evidence, attend the hearing, etc.




INCORPORATING DISABILITY LAW

• Obligation to provide 
reasonable 
accommodations

• Good cause delays & 
extensions

• Mental health 
considerations

• Overlap with Supportive 
Measures

• Evidence accessible
• Support persons
• Equitable treatment
• Accused person with 
disabilities 

• Severe, pervasive, & 
objectively offensive

• Sanctioning considerations
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Institutions must also satisfy their legal obligation to provide timely auxiliary aids and services and reasonable accommodations under the ADA, Section 504, and Title VI, and should consider other services such as meaningful access to language assistance.
The obligation to identify and provide reasonable accommodations may cause some delay in the process but Section 106.45(b)(1)(v) allows institutions to have short-term delays or extensions for good cause, with written notice to the parties and an explanation for the delay or extension. These delays or extensions must be temporary or limited so that the overall time frame remains reasonably prompt.
The Department also acknowledged mental health considerations, stating that victims of sexual violence often experience PTSD and other significant negative impacts, and noting that participating in a grievance process may exacerbate these impacts. That is another reason why the Rule and procedures provided a framework under which an institution must offer supportive measures to each complainant (without waiting for a factual adjudication of the complainant’s allegations).
Disability accommodations may overlap with supportive measures or remedies required under Title IX, so if an accommodation involves a Title IX supportive measure or remedy, the final Rule specifies that the Title IX Coordinator is responsible for the effective implementation of such supportive measures and remedies. These requirements should ease the burden on a student in need of the supportive measure or remedy to receive the needed service especially when doing so involves coordination of multiple offices within the recipient’s organizational structure (for example, when a supportive measure involves changing a dorm room assignment and doing so through the housing office, and a student with a disability needs to ensure a housing unit modified to accommodate a disability, or when a remedy involves re-taking an exam and doing so through an academic affairs office). 

Evidence should be provided in a format that is accessible. §106.45(b)(5)(vi) to specifically provide that the recipient may provide the party and the party’s advisor, if any, the evidence subject to inspection and review in an electronic format or a hard copy format, and recipients should provide such evidence in a format that complies with any applicable disability laws. 
An institution may also be required under disability laws to permit a person with a disability to be accompanied throughout a grievance process by a support person. This would be in addition to the party’s advisor of choice, guaranteed under the Grievance Procedure. 
Parties are required to be treated equitably. But the equal opportunity for both parties to receive a disability accommodation does not mean that both parties must receive a disability accommodation or that they must receive the same disability accommodation. Similarly, both parties may not need a translator, and a recipient need not provide a translator for a party who does not need one, even if it provides a translator for the party who needs one. 


In response to suggestions that students with disabilities are improperly accused of Title IX violations, the Department re-iterated that the conduct must be severe, pervasive, and objectively offensive and that this definition depends on a constellation of surrounding circumstances, expectations, and relationships . . . including the disability of the accused person. 
The department also stated that the disability could figure into the sanction stage after a finding of responsibility. Institutions are given flexibility to consider the kind of consequences that they believe should follow in a situation where for example a respondent with a disability unintentionally committed conduct that constituted sexual harassment, perhaps not realizing the effect of the conduct on the victim. In some situations, an institution could reasonably determine that counseling or behavioral intervention is more appropriate than more severe disciplinary sanctions for a particular respondent.



TIME FOR AN ATTENDANCE CHECK

ATTENDANCE QUIZ APPEARS DURING THE TRAINING BREAK FOR A LIMITED TIME. 
PLEASE TAKE THE QUIZ IMMEDIATELY ONCE IT IS POSTED IN THE CHAT.

1. If you are brought to a login page, please sign into your SUNY SCI account using the 
local login function, this should bring you to the attendance check page where you 
can begin the quiz.

2. Complete the attendance check survey in the same browser in which you are 
accessing this Zoom call.

3. Log into your SUNY SCI Dashboard, scroll down to the My Courses section, select 
today's L@D course and choose the Attendance Checks module where you can 
complete the check.  

4. If you experience issues, please direct message @StudentConductInstitute in the 
Zoom chat or email STUDENTCONDUCTINSTITUTE@SUNY.EDU.
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THE FORMAL COMPLAINT

Institutions must investigate all “formal complaints” 
filed with the Title IX Coordinator

WHO CAN FILE A FORMAL COMPLAINT?

• Person currently participating in the educational 
programs or activities of the institution

• Person attempting to participate in those 
programs or activities

• The Title IX Coordinator

Multiple complaints arising from same incidents CAN 
BE consolidated

STUDENT RIGHTS INFORMATION REVIEW

ACTION ITEMS

PREPARATION
 Varied familiarity of the 

process
 Delayed report
 Non-responsive

IF NON-RESPONSIVE
 Determination on next 

steps
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DEFINITION OF FORMAL COMPLAINT

A DOCUMENT:
• filed by a complainant or signed by 

the Title IX Coordinator 
• alleging sexual harassment against a 

respondent & 
• requesting that the recipient 

investigate the allegation of sexual 
harassment. 

COMPLAINANT: 
• alleged victim currently participating 

or attempting to participate in 
program or activity of institution

DOCUMENT: 
• document or electronic submission 

containing complainant's signature
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In order to properly process a case under the Grievance Procedures, we must first determine if we have a formal complaint. 

The Rule defines a formal complaint as 
a document 
filed by a complainant or signed by the Title IX Coordinator 
alleging sexual harassment against a respondent and 
requesting that the recipient investigate the allegation of sexual harassment. 

To be eligible to file a formal complaint, at the time of filing, a complainant must be participating in or attempting to participate in the education program or activity of the recipient with which the formal complaint is filed. 

The Rule states that a formal complaint may be filed with the Title IX Coordinator in person, by mail, or by electronic mail. 

‘‘Document filed by a complainant’’ means a document or electronic submission (such as by electronic mail or through an online portal provided for this purpose by the recipient) that contains the complainant’s physical or digital signature, or otherwise indicates that the complainant is the person filing the formal complaint. 

If you have received an email from the institutional email account of a student or employee and that email alleges Title IX covered sexual harassment and requests that the institution take formal action to address it, it's likely that you have a formal complaint. That means you are officially in your grievance procedure and the clock is ticking for you to take the required next steps.



INVESTIGATION REQUIREMENTS

• Burden of proof on institution
• Confidential treatment records
• Present witnesses & evidence
• Freedom to discuss allegations 
• Advisor of choice
• Notices
• Inspect & Review Evidence
• Review investigative report
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When investigating a formal complaint and throughout the grievance process, an institution is required to— 
Ensure that the burden of proof and the burden of gathering evidence sufficient to reach a determination regarding responsibility rests on the institution and not on the parties;
The school cannot access, consider, disclose, or otherwise use a party’s confidential physician, psychiatrist, psychologist treatment records if they were acting in the professional’s capacity, unless the institution obtains that party’s voluntary, written consent to do so;
It must provide an equal opportunity for the parties to present witnesses, including fact and expert witnesses, and other inculpatory and exculpatory evidence; 
Should not restrict the ability of either party to discuss the allegations under investigation or to gather and present relevant evidence; 
Provide the parties with the same opportunities to have others present during any grievance proceeding, including the opportunity to be accompanied to any related meeting or proceeding by the advisor of their choice, who may be, but is not required to be, an attorney, and not limit the choice or presence of advisor; but, the institution may establish restrictions regarding the extent to which the advisor may participate in the proceedings, as long as the restrictions apply equally to both parties; 
Provide written notice of the date, time, location, participants, and purpose of all hearings, investigative interviews, or other meetings, with sufficient time for the party to prepare to participate; 
Provide both parties an equal opportunity to inspect and review any evidence obtained as part of the investigation that is directly related to the allegations raised in a formal complaint;
Prior to completion of the investigative report, the institution must send to each party and the party’s advisor,  the evidence subject to inspection and review in an electronic format or a hard copy, and the parties must have at least 10 days to submit a written response, which the investigator will consider prior to completion of the investigative report, and 
Create an investigative report that fairly summarizes relevant evidence and, at least 10 days prior to a hearing, send to each party and the party’s advisor, if any, the investigative report in an electronic format or a hard copy, for their review and written response. 

SCI colleagues will discuss some of these requirements in more detail in the coming slides. 



HOW TO SERVE IMPARTIALLY

If you may have a bias or a conflict, ACKNOWLEDGE IT  

Remember this is a case made up of individuals

  Challenge your own perceptions by examining evidence

Be open & transparent, leave no stone unturned

  Ensure everyone has opportunity to be heard, take your time

Base decisions on evidence, facts, & established criteria
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How do individuals serve impartially?
Acknowledge bias or conflicts of interest so that that can be remedied.
Remember that these are individuals involved, not groups or categories
Challenge your own perceptions by focusing on the evidence in question
Open minded approaches will do wonders, be transparent in how you learn more
A healthy curiosity can be helpful
Ensure that all parties have an opportunity to be heard, and take your time in reviewing that information
Finally, any decisions are based on the individual facts, evidence, and established criteria

An impartial investigator and decision-maker are essential to due process​
Courts assume investigators & decision-makers are honest "unless actual bias, such as personal animosity, illegal prejudice, or a personal or financial stake in the outcome can be proven." Doe v. Trustees of Boston College, 892 F.3d 67, 84 (1st Cir. 2018).​




CONFLICTS & BIAS
FOR OR AGAINST COMPLAINANTS OR RESPONDENTS, 

GENERALLY

Example: “All respondents tend to be responsible,” or 
“complainants are always credible”

FOR OR AGAINST SPECIFIC PARTIES IN THE CASE

Example: Decisionmaker heard a case involving the respondent 
prior to this one

OVERLAPPING INVESTIGATOR, DECISIONMAKER, OR 
APPEALS ROLES

Example: Decisionmaker who found respondent responsible 
continues to hear the appeal for the same case
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An impartial investigator and decision-maker are essential to due process​

Courts assume investigators & decision-makers are honest "unless actual bias, such as personal animosity, illegal prejudice, or a personal or financial stake in the outcome can be proven." Doe v. Trustees of Boston College, 892 F.3d 67, 84 (1st Cir. 2018).​
​
READ SLIDE​




NOT NECESSARILY 
CONFLICTS & BIAS

“In the intimate setting of a college or 
university, prior contact between the 

participants is likely and does not per se 
indicate bias or partiality.”

Gorman v. Univ. of Rhode Island, 
837 F.2d 7, 15 (1st Cir. 1988).
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“In the intimate setting of a college or university, ​
prior contact between the participants​
is likely and does not per se indicate bias or partiality.”​
​
Gorman v. Univ. of Rhode Island, ​
837 F.2d 7, 15 (1st Cir. 1988).​
​
​
Sometimes certain things may appear to be a conflict but are only perceptions.​
Most perceptions of bias are not “actual” bias actionable at law​
Investigators and hearing panelists may ask incisive questions “harsh in tone”​
Investigators and panelists may have had prior contact with the parties​

Read Slide​
​
But it is important to note that the deeper the connections between panelists and parties, the greater likelihood of violation​
​



  
ACTUAL BIAS IS A HIGH LEGAL STANDARD, 

BUT PERCEPTION OF BIAS IS IN THE EYES OF 

THE PARTIES TO THE PROCESS & SHOULD BE 

AVOIDED.

THINGS TO AVOID

• Truly lop-sided investigations & adjudications, or 

• Statements of investigator or panelist showing 

presumption of responsibility based on stereotypes, or

• Misapplying trauma-informed practice to explain away 

all inconsistencies in statements
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Liability potentially arises from truly lop-sided investigations and adjudications such as:​
Failing to review or preserve evidence or conduct any follow-up interviews to resolve inconsistencies​
Helping the accuser prepare their case without assisting the respondent​
​
The deeper the connections between panelists and parties, the greater likelihood of violation​. However one court said:
​
“In the intimate setting of a college or university, prior contact between the participants​
is likely and does not per se indicate bias or partiality.” Gorman v. Univ. of Rhode Island, ​
837 F.2d 7, 15 (1st Cir. 1988).​
​
Courts assume investigators & decision-makers are honest "unless actual bias, such as personal animosity, illegal prejudice, or a personal or financial stake in the outcome can be proven." Doe v. Trustees of Boston College, 892 F.3d 67, 84 (1st Cir. 2018).​
​



COMPLAINTS MUST BE DISMISSED IF:

1. If allegations do not constitute sexual 
harassment as defined under the Final Rule § 
106.30 (even if proven)

2. Did not occur in the recipient’s education 
program or activity, or

3.Did not occur against a person in the U.S.
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Let’s take a few minutes to chat about complaint dismissals. This is an area that we know a lot of coordinators are concerned about. They want to make the “correct” decision. Fortunately, the final rule goes through the mandatory dismissal process. First, the allegations themselves must constitute sexual harassment as defined in the final rule. If they don’t, then the complaint is dismissed. That doesn’t mean that it may not include other kinds of misconduct that could be heard in a different avenue, and in fact, legislation in your state may demand those complaints be heard. 
Second, if the misconduct didn’t occur in the institution’s educational program or activity, then it would be dismissed. That means stuff like location matters a lot. Where did this alleged misconduct occur?
Lastly, if it did not occur against a person in the US this means its dismissed. You can look at the first criteria to see if that misconduct may be heard in another forum.



COMPLAINTS MAY BE DISMISSED IF:

1. Complainant withdraws formal complaint or 
allegations in writing

2. Respondent is no longer enrolled or employed 
by the recipient, or

3.Specific circumstances prevent recipient from 
gathering evidence sufficient to reach a 
determination
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Institutions also have some discretion to dismiss complaints as a result of other criteria.
First, the complainant may withdraw the complaint, so long as they do so in writing. That means that the complainant specifically requests that the formal complaint is dropped. That doesn’t mean that supportive measures would end, by the way. Only that the grievance process is paused.
Second, the respondent alleged to have committed this misconduct is no longer enrolled or employed by the institution. This may result in dismissal.
Lastly, there are specific circumstances where the institution cannot gather evidence. What does this mean? There might genuinely be no way to gather evidence that would result in a determination of any kind. 
These dismissals are not mandated, but that the Final Rule allows those institutions to dismiss should they wish to do so.



CONSIDERATIONS FOR DISMISSALS

MANDATORY notifications of dismissals (required & 
permitted) & rationale for the dismissal to all parties 

simultaneously

Decisions to dismiss complaints may be appealed by 
either party
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When an institution decides that a complaint is to be dismissed, all parties MUST be notified of that decision and the rationale behind that decision. Why do we do this? Well, these decisions are appealable. Both parties can make an argument for the institution to reconsider their decision. This appeal can be heard by a decision-maker to determine the validity of the appeal, and the result of that appeal being granted would simply result in the opposite determination. 

Alright, Andrew, back to you for Emergency Removals and admin leave.



EMERGENCY 
REMOVAL

• Individualized safety & risk 
analysis

• Immediate threat to physical 
health or safety

• Notice & opportunity to 
challenge decision
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Under the Final Rule, an institution is permitted, in some situations, to issue an emergency removal of a respondent from the programs and activities of the institution. 

This may be done on an emergency basis, while the report is being investigated and possibly adjudicated but may only be done after the institution undertakes an individualized safety and risk analysis. 

If the analysis indicates an immediate threat to the physical health or safety of any student or other individual arising from the allegations of sexual harassment, removal may be justified. These are quite high bars. The threat is immediate and must be to the physical, not mental, health or safety of another individual. These removal orders may be issued even without the filing of a formal complaint. You should document your analysis and record how you came to your determination here.

Removal is not a determination that there was wrongdoing and does not replace the grievance procedures. It is solely for the purpose of addressing immediate threats. 

In designing its process for issuing an emergency removal, an institution may adopt a policy that requires the objective weighing of evidence prior to a removal. But institutions are not required to have any pre-removal due process under the Rule. Those are only required for post removal review.

The institution is required to provide the respondent notice and an opportunity to challenge the decision immediately following the removal. The department also notes that this provision does not modify any civil rights under the Individuals with Disabilities Education Act, Section 504 of the Rehabilitation Act of 1973, or the Americans with Disabilities Act. 



ADMINISTRATIVE LEAVE

Not defined
More flexible, but not indefinite

Lodging & compensation
Policies set by campuses

Collective bargaining implications
Student employees
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Administrative leave may be used for employee respondents during an investigation. The Department does not define ‘‘administrative leave’’ in this Rule, but administrative leave is usually understood as temporary separation from a person’s job, often with pay and benefits intact. Frequently it's labeled and structured as an alternative assignment. These final regulations do not dictate whether administrative leave during the pendency of an investigation under §106.45 must be with pay (or benefits) or without pay (or benefits). However, leave without pay is generally considered disciplinary and would therefore only be issued after the completion of the grievance procedure.

Under the Rule, the standard for administrative leave is less clear than that for a student's emergency removal. In fact, the Dept indicated that its desire was to give institutions more flexibility to decide when administrative leave is appropriate and what form it takes.

If employees such as Res Life staff are removed from campus housing, the Rule does not require a recipient to cover the costs of lodging for, or to secure the personal property of, an employee placed on administrative leave, although the Rule would permit the institution to take such action. These are local decisions at your institution's discretion. These may also be issues that are covered by collective-bargaining agreements in unionized- environments. 

Administrative leave may not be indefinite as that would present an undue hardship without due process. Administrative leave under the Rule is authorized when the grievance procedure has been initiated and that process should be completed in a reasonably prompt manner. 

The question of whether administrative leave applies to employees who are also students will be fact dependent but the Rule leaves this open as a possibility. For example, if a student-employee respondent works at a school cafeteria where the complainant usually eats, a recipient may determine that placing the student-employee respondent on administrative leave with pay, during the pendency of a grievance process or re-assigning the respondent to a different position during pendency of a grievance process, will not unreasonably burden the student- employee respondent. If a recipient places a party who is a student- employee on administrative leave with pay as a supportive measure, then such administrative leave must be non- disciplinary, non-punitive, not unreasonably burdensome, and otherwise satisfy the definition of supportive measures.





TIMELY WARNING• Clery Act requires institutions supply 
timely warnings to students, faculty, 
& staff

• Anytime a crime occurs, or is 
occurring that poses a serious or 
ongoing threat to the rest of the 
campus, there must be a TIMELY 
WARNING sent that is likely to reach 
every member of the campus 
community

• Email announcements, text messages, 
etc.

• Issued on a case-by-case basis 
considering all the facts surrounding 
a crime

WHO WRITES & SENDS THESE? 
typically, safety personnel
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The nature of the crime
The continuing danger to the campus community
The possible risk of compromising law enforcement efforts

Timely Warning Notices may also be physically posted, even though that is not required by the law, at the sole discretion of the institution. 

An institution may not issue timely warnings for the above listed crimes if:
The subject(s) has/have been apprehended and the threat of imminent danger to the community has been mitigated by the apprehension.
The institution will withhold details of a timely warning that may lead to the identification of a victim of sexual violence, dating violence, domestic violence and or stalking, who does not wish to be identified.
The institution may withhold information from a timely warning so as not to jeopardize an ongoing investigation and or the apprehension of a suspect(s).
The institution may not issue a timely warning if the timely warning may result in the destruction of evidence.
If the institution was not notified in a manner that would allow the department to post a timely warning to the community.




ANATOMY OF AN NOA

MUST INCLUDE: NY129B REQ

Date/Time of Formal Complaint & Who Filed the Complaint

References to Policies & Procedures

Conduct Alleged (Including Possible Sanctions if Found Responsible)

Date/Location of the Alleged Conduct

Upcoming Meeting Date/Time/Location

Notice of Advisor of Choice

Presumed NOT RESPONSIBLE Until Determination is Made

Copy Sent to Complainant
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SCI has a Notice of Allegations template in the Title IX Toolkit there is a screenshot of the template this slide.

FUNDAMENTALLY IMPORTANT is that a Notice of Allegations must be sent out prior to an investigation taking place. A respondent and complainant MUST be informed that there is a formal complaint, the information being examined, and the general basic information before that allegation can be investigated.

The overarching components of the Notice of Allegations are:

Date time of formal complaint filed and who the individual is that filed the report
References to policy and procedures. 
Parties involved
Conduct alleged 
Date and location of the alleged conduct
Meeting date/time/location (NOT THE HEARING)
Notice of advisor
Presumed not responsible until a determination is made
Copy sent to the Complainant

One thing to note here is being mindful of what edits are made to these documents. When you start deleting aspects of these templates please run those decisions by your General Counsel’s office as they were placed there for compliance reasons. For example the presumed not responsible until a determination is made clause is a direct requirement of the Title IX Final Rule. 

On this page you’ll see the notice of advisor of choice clause, the right to inspect evidence, and the complainant is copied. 





INFORMAL 
RESOLUTIONS

WHEN INFORMAL RESOLUTIONS 
ARE ALLOWED UNDER THE FINAL 

RULE:

• After a formal complaint is filed
• When all parties & TIX Coordinator consent
• Any party can withdraw at any time

INFORMAL RESOLUTIONS ARE NOT 
PERMITTED IN CASES INVOLVING 

EMPLOYEE RESPONDENTS

TIXC CAN RUN THE PROCESS, BUT THIS IS 
NOT RECOMMENDED

Examples of informal resolution:
• Administrative resolution
• Restorative justice
• Mediation
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Practitioner reminders below directly from the Informal Resolution policy sample in the toolkit
Joint Guidance: https://system.suny.edu/media/suny/content-assets/documents/sci/tix2020/Informal-Resolutions.pdf

“These final regulations do not require a recipient to provide an informal resolution process pursuant to § 106.45(b)(9) and do not preclude the Title IX Coordinator from serving as the person designated by a recipient to facilitate an informal resolution process.” Id. at 30,558

No college or university is required to adopt an informal procedure for addressing Title IX-covered sexual assault, nor is there any obligation to create or put in place such a policy by the August 14, 2020 implementation date. Institutions should use caution in pursuing an informal resolution process to ensure that facilitators have significant training in the chosen methodology.

Administrative Resolution
 
Should the Parties mutually determine to enter the informal resolution process, and the respondent elects to accept responsibility for the allegations of the Formal Complaint at any point during the informal resolution process, the institution may administratively resolve the Formal Complaint. 
 
Mediation
 
The purpose of mediation is for the parties who are in conflict to identify the implications of a student’s actions and, with the assistance of a trained facilitator, identify points of agreement and appropriate remedies to address them. Either party can request mediation to seek resolution; mediation will be used only with the consent of both parties, who will be asked not to contact one another during the process. The {Office} will also review any request for mediation, and may decline to mediate based on the facts and circumstances of the particular case. Either party has the right to terminate the mediation process and choose or resume another option for resolution at any time.  

At the conclusion of the mediation, the facilitator will memorialize the agreement that was reached between the parties. The {Office} will monitor adherence to the proposed solution and close the matter when compliance is satisfactory.
 
Restorative Justice
 
A restorative justice (“RJ”) Conference is a dialogue, facilitated by an {Office staff member with appropriate training}, intended to restore relationships and repair harm after a conflict has occurred. Both the responsible party and the individuals affected by the conflict come together to identify what harm was caused and, collaboratively, determine how conflict and trust might be, respectively, resolved and repaired.
 
The {Office} will monitor the parties’ adherence to their proposed solution and reserves the right to close the matter when compliance is satisfactory.




GRIEVANCE PROCESS - KEY PLAYERS
Report Receiver Intake/Receipt of complaint

UPD/Campus Safety/Police Safety measures

Title IX Coordinator Oversight & assistance

Investigator Investigation

Informal Resolution 
Facilitator Facilitation of resolution

Student Conduct Staff Oversight & assistance

Advisor Party advisement 
(Complainant/Respondent)

Hearing/Appeal Chair, Deliberations, Determinations

Resources Offices/Units Supportive measures
TIXC
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It is critical for Title IX coordinators to have a fundamental understanding of the various key players in the grievance process on their campuses. This is just a snapshot. We’ll be going over some of the more critical roles in this when we discuss training responsibilities for campuses later in our course.

Define who is a report receiver – TIX issue, responsible employees, designated by policy 

Every person contributes to this process
We strive to offer our students a fair and equitable process, not a perfect one
We will reference these roles throughout our trainings. 
And still there are more individuals that are missing from this list. I think of campuses that have a University Police/Public safety department and also another huge area is prevention work. A lot of times particularly in student conduct offices are viewed as responsive. There are opportunities to collaborate with other offices and engage in prevention work. It takes a campus to ensure this process is running as smoothly as possible

Now that we have spent a few minutes talking about the key players, let’s shift our attention to one of the most time consuming parts of the grievance process, the investigation.



INVESTIGATION PLANNING
• Investigators are naturally curious, absent of 

conflicts of interest or bias, & diligent
• Healthy skepticism is valuable & patience a virtue
• Trained per the Final Rule

• Prepare lines of questioning for all parties, 
including witnesses

• Prepare documents & forms (NDAs, Non-
retaliation agreement, etc.)

• Identify areas of disputed facts from reviewing 
formal complaint & initial response from 
respondent

• All testimony & evidence relevant to facts 
• Recording strategies, tech, review of transcript
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Title IX Coordinators also have a role in assisting investigators in how they plan their investigations.
Investigators should be naturally curious, absent of conflicts of interest or bias, and diligent in their review of the evidence and testimony.
Healthy skepticism is a valuable characteristic for investigators, and they should also be patient when contacting and interviewing parties and witnesses.
Investigators MUST be trained per the final rule. 
You can also assist investigators about natural lines of questioning for all parties, and identify areas of disputed facts from reviewing formal complaint and the initial response from the respondent
All testimony and evidence is relevant to facts at issue, and if it isn’t relevant, it can and should be disregarded.




WHAT IS THE 
TITLE IX 

COORDINATOR’S 
ROLE DURING AN 
INVESTIGATION?

• Checking in, following up with 
investigators

• Help collect & organize evidence
• Review issues that arise (possible 

conflicts of interest or bias, 
scheduling, lines of questioning, etc.)

• Project management
• Track deadlines, facilitate involvement 

& participation, communicate with 
stakeholders

• Facilitate end of investigations & 
responses from parties
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Title IX Coordinators also have a role in assisting investigators in how they plan their investigations. What does that look like day to day?
Investigators generally are allowed some level of autonomy, but there is an expectation that once investigators are given the “green light” they should move diligently to start and progress through their investigation. It can be helpful for the Title IX Coordinator to check in periodically, or at the very least schedule a meeting a few days after the beginning of an investigation to see how things are moving. 
At this meeting, you can review issues or concerns. Has a conflict of interest been risen? Is there some confusion about what kinds of questions can be asked? Are there scheduling issues that the Title IX coordinator may need to step in and facilitate?
Collect, organize, and store evidence for retrieval. You will likely be the individuals who have access to these items digitally for parties to consult. How are you managing that information? We’ll talk about evidence storage in just a few minutes
One way to describe the role of the TIXC in investigations is as a project manager. You’re managing a process where individuals are tasked with interviewing, investigating, compiling information; which then goes through a recitation or revising process that concludes with a final product, the investigation or investigative report. Your investigator(s) are your staff – 



WHO CAN INVESTIGATE?

Free from conflicts of interest & bias

Can be the TIXC, but another administrator is 
preferred, if possible 

Can use trauma-informed interviewing 
practices

Should be aware of cultural differences & how 
it can impact person’s testimony or 

experience

Presenter Notes
Presentation Notes
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Who can be an investigator? Well there are some considerations here. The final rule tells us a few things:
First, as with any participant in the process, they should be free from conflicts of interest and bias. If there is a possible conflict, those should be scrutinized and addressed if those conflicts are of substance. 
Next, while the Final Rule does allow for the TIXC to be an investigator, there is some caution in this area, and we consider it preferable for the investigator to be another party. We’ve seen deputy Title IX coordinators, for example, serve as an investigator exclusively. There may be other individuals, from a pool, who sort of rotate the responsibility. 
Investigators can use trauma-informed practices, so long as they are applied consistently, equitably, and are not used as an excuse for behavior. 
Finally, investigators should have some modicum of cultural awareness and humility. We're going to actually talk about cultural awareness in a few minutes. 



EVIDENCE

DIRECT

CORROBORATING

CIRCUMSTANTIAL
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Let’s take a somewhat deeper dive into the evidence you’ll be expected to retrieve, collect, and maintain. How much weight do you attribute to the different evidence you’ve retrieved? Even if the evidence is relevant, its authentic, its credible; it may have very little overall impact because of the weight that that evidence should be given. 

Here we have three different categories of evidence

Direct 
Corroborating 
And Circumstantial 



… EVIDENCE THAT 
MUST BE INCLUDED …
EXCULPATORY & INCULPATORY

Exculpatory evidence 
increases the likelihood of 

finding of non-responsibility 
or non-liability

Inculpatory evidence 
increases the probability of 
a finding of responsibility 

or liability.
PLEASE NOTE: investigations & findings of INNOCENCE and GUILT are not applicable to Title IX 

or student conduct grievances. These processes are administrative processes & are not civil or 
criminal in nature. 
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One area that you cannot skip is that exculpatory or inculpatory evidence must be included.  
Remember we are bringing inculpatory and exculpatory evidence to the table for consideration. 

Exculpatory evidence is evidence that increases the likelihood of a finding of non-responsibility or non-liability for a policy violation. Inculpatory evidence is evidence of just the opposite – likelihood of a finding of responsibility. 

Please note, however – investigations and findings of innocence and guilt are not applicable to either Title IX or student conduct grievance processes. These processes are administrative in nature, and not civil or criminal. Students can be expected to conflate these procedures, but it is important that you do not. 



RELEVANCE, DIRECTLY RELATED 
TO, & ADMISSIBLE EVIDENCE

• Relevant evidence makes a material fact 
MORE OR LESS LIKELY TO BE 
TRUE

• Relevant evidence will make a DIRECT 
CONNECTION to the charge(s)

• Irrelevant evidence can be INCLUDED 
IN THE APPENDIX

• Authenticity of evidence?
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REMEMBER from yesterday:
Exclusions: 
Evidence about a complainant but not a respondent’s prior sexual history subject to two exceptions:
1.) the history is offered to prove someone other than the respondent is in violation
2.) the history is offered to show consent

This does not apply to respondents.  Prior dating history could be considered as long as prior sexual history is not discussed.

Evidence that is subject to legal privilege, like attorney-client privilege unless the party has given written consent to the disclosure.


Evidence is relevant if it tends to make a material fact more or less likely to be true

Ex. If a friendly-sounding text message sent the morning after a sexual assault tends to make it more likely that the incident was consensual, then the text message would be relevant to the issue of responsibility.  But text messages between a reporting individual and a friend totally unrelated to the alleged assault might not be relevant because they don’t tend to prove or disprove the facts of an assault.

If you decide a piece of evidence is not relevant, you should describe why in your ultimate decision letter.

Need to also check to see if relevant, non excluded evidence is authentic to the best of your ability.  This goes back to our discussion earlier about text message chains and how reviewing the chain of messages directly on the devices from all parties can help to lend credibility or disprove evidence as it has been presented.




POSSIBLE EVIDENCE

TESTIMONY

TEXT / EMAIL MESSAGES

SOCIAL MEDIA POSTS

MEDICAL RECORDS

PUBLIC SAFETY / POLICE RECORDS

VIDEOS / SURVEILLANCE FOOTAGE

PICTURES

ID CARD DATA / NETWORK USAGE LOGS

LOCATION DATA

VOICE NOTES
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What kind of evidence can you expect to see? Well, we have got a list for you right here.  

Witness testimony is often the primary form of evidence considered in a grievance process, but not all testimony should be weighed equally, and decision-makers will consider its credibility. There may be a range of witnesses, including but not necessarily limited to: 

Any Party: the respondent or the complainant (where there is one) 
People who have direct knowledge of the misconduct 
People without first-hand knowledge of the incident, but have some kind of expertise in the subject area 
People without first-had knowledge of the incident, but have opinions about the character of the accused student respondent. 

Along with witness testimony, there may be police reports, letters, emails, text messages, photographs, videos, security camera footage, and swipe card records. All these types of evidence need to be individually examined for their relevance and authenticity, and some may hold more evidentiary weight than others. 



AUTHENTICITY

TESTIMONY
CUSTODY

ELECTRONIC 
AUTHENTICATION

ANALYSIS

Presenter Notes
Presentation Notes
Ryan


Need to also check to see if relevant, non excluded evidence is authentic to the best of your ability.  This goes back to our discussion earlier about text message chains and how reviewing the chain of messages directly on the devices from all parties can help to lend credibility or disprove evidence as it has been presented.

Three of our pieces of evidence in our sample case: the “i hate you” and peach emoji texts, as well as the email – are from unverified sources. We have suspicions that these may have come from the respondent (Cody), but are we sure? How would we be able to determine the authenticity of these text messages?



CREDIBILITY
SPECIFICITY

CONSISTENCY
CONTRADICTION

MOTIVE TO DECEIVE
DEMEANOR & 

EVASION

Credibility judgments may feel 
subjective - decisionmakers are 

asked to evaluate whether a person 
they don’t know is being honest in 

an unfamiliar and stressful situation. 

Many traditional approaches to 
assess credibility may REINFORCE 

BIASES rather than promote an 
effort to get at the truth. The areas 
on the left can help decisionmakers 

determine credibility.
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How are you to evaluate it for credibility? Credibility feels subjective by nature, right? It can be tough because decision makers are being asked to evaluate whether a person who they really may not know is being honest in an unfamiliar and stressful experience.  

Many traditional approaches you may have heard reinforce some of our biases rather than promote an effort to get to the truth. The areas listed here can help you determine credibility accurately, effectively, and equitably. 

Some of these methods of determining credibility are also used to weigh evidence, and some are more subjective than others. 

Witness credibility can be difficult to assess.  Many things that you may be looking for in the demeanor of a witness and may chalk up to a lack of credibility may be more likely induced from the stress of presenting in this situation.  Use corroborating evidence when possible to determine witness credibility.  Consider why a witness might fabricate a story (do they benefit somehow?), is their story plausible (does it align with other testimony and evidence).  Are the details consistent with what you already know and have found to be credible? Does it sound like they were coached (is the story too much like others you’ve already heard….are they trying to “get their stories straight’’?)Also look back to our previous discussion about trauma-informed practice to help to understand how trauma can inform how complainants, respondents and witnesses may behave or recall events during an interview.




   

Presenter Notes
Presentation Notes
Ryan


To be clear, the investigation team will have done some assessment of veracity of evidence – so you may not have to concern yourself to an endless degree here. It is important to review the fact that manufacturing evidence like this is easier and easier to do nowadays.

Just to show how effective some of these tools are, the messages made up for the sample case used one of these fake message apps.



INCIDENT REPORT STRUCTURE

Detail your intake of the incident (who, where, when)

Include observable facts & behaviors

Cite any significant quotes from parties involved

Detail incident from reporting individual’s perspective

Resolution – detail next steps taken

Presenter Notes
Presentation Notes
Ryan





TIME FOR AN ATTENDANCE CHECK

ATTENDANCE QUIZ APPEARS DURING THE TRAINING BREAK FOR A LIMITED TIME. 
PLEASE TAKE THE QUIZ IMMEDIATELY ONCE IT IS POSTED IN THE CHAT.

1. If you are brought to a login page, please sign into your SUNY SCI account using the 
local login function, this should bring you to the attendance check page where you 
can begin the quiz.

2. Complete the attendance check survey in the same browser in which you are 
accessing this Zoom call.

3. Log into your SUNY SCI Dashboard, scroll down to the My Courses section, select 
today's L@D course and choose the Attendance Checks module where you can 
complete the check.  

4. If you experience issues, please direct message @StudentConductInstitute in the 
Zoom chat or email STUDENTCONDUCTINSTITUTE@SUNY.EDU.
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mailto:Studentconductinstitute@suny.edu


INVESTIGATIVE 
REPORT

• Creation & sharing of investigative report 
summarizing evidence collected (fairly)

• Shared with both parties at least 10 days 
before hearing

• Include procedural steps taken
• Redact or remove evidence deemed 

“irrelevant” including exempted evidence
• Parties may correct errors, contest 

inclusion of certain evidence, address 
issues of conflicts of interest or bias

• Use of appendix may be used for 
evidence institution may not wish to rely 
on for the case 

• Should not include responsibility 
determination (unless single-investigator 
model)
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INVESTIGATIVE REPORT TEMPLATE

• Overview of the investigation
• Includes parties, applicable policies, allegations 

of misconduct, brief description of alleged 
misconduct

• Jurisdiction of educational institution
• Identify investigators
• Objective of the investigation & report
• Allegations, verbatim
• Identification of witnesses
• Description of evidence collected
• Summary of the relevant evidence
• Procedural next steps

Presenter Notes
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EVIDENCE STORAGE

Secure, retrievable & accessible

May impose rules for sharing material like NDAs

Case management software allowed

Note legally-recognized & un-waived privilege

Opportunities to challenge evidence
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Another area where the Title IX Coordinator can have considerable responsibility over or delegation for, is evidence storage. Institutions are responsible for the maintenance of this evidence, and how it is stored and retrieved is essential to a well-run title ix process. First, they should be secure. There are many ways that you can do that: some institutions utilize a case management software like Maxient or Symplicity. Whichever you use, it should be as secure as possible. I remember using Maxient during my time working with Title IX and student conduct, and it was a two-factor authorization service, but also made it possible for documents to be sent and retrieved. 
Google drive, drop box, there are many services you can use to create a sharable drive where students or parties can provide input or challenge evidence. An easy way to ensure that access is not permanent is to utilize a “stop date” for when your case is likely to be concluded, sometime in the future. 

You can also utilize a Non-disclosure agreement to ensure that parties are aware that they are bound by some level of process. Unauthorized disclosure of evidence can be therefore termed a violation of policy. It can also be seen as retaliatory.

Lastly, you should be mindful of the kinds of evidence that you are collecting. Is the evidence cleared by privilege? Is it or is it not privileged. Make sure that you are dismissing evidence that is not authorized by the party (in writing). 

BE ORGANIZED, tag your evidence, and ensure that it can be retrieved easily. If it can’t be found, what use is it in keeping in your possession?

REMEMBER from yesterday:
Exclusions: 
Evidence about a complainant but not a respondent’s prior sexual history subject to two exceptions:
1.) the history is offered to prove someone other than the respondent is in violation
2.) the history is offered to show consent

This does not apply to respondents.  Prior dating history could be considered as long as prior sexual history is not discussed.

Evidence that is subject to legal privilege, like attorney-client privilege unless the party has given written consent to the disclosure.


Evidence is relevant if it tends to make a material fact more or less likely to be true

Ex. If a friendly-sounding text message sent the morning after a sexual assault tends to make it more likely that the incident was consensual, then the text message would be relevant to the issue of responsibility.  But text messages between a reporting individual and a friend totally unrelated to the alleged assault might not be relevant because they don’t tend to prove or disprove the facts of an assault.

If you decide a piece of evidence is not relevant, you should describe why in your ultimate decision letter.

Need to also check to see if relevant, non excluded evidence is authentic to the best of your ability.  This goes back to our discussion earlier about text message chains and how reviewing the chain of messages directly on the devices from all parties can help to lend credibility or disprove evidence as it has been presented.




EVIDENCE 
INSPECTION

• Both parties have equal 
opportunity to review & respond 
to evidence gathered prior to 
investigative report

• Ten days to review “any” 
relevant information & evidence

• Parties submit written 
response, which investigator 
reviews

• Includes chance to determine 
evidence as “irrelevant” or “not 
directly related” to allegation

• ED recommends a “privilege log”
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https://system.suny.edu/media/suny/content-assets/documents/sci/tix2020/Inspection-and-Review-of-Evidence.pdf



TRAUMA-
INFORMED 

INTERVIEWING

Consider impact of trauma:
• Fragmented memory & non-linear 

event order 
• Specific details about sensory events
Trauma-informed approach doesn’t 
substitute for missing info, 
justification for not doing a full 
investigation, or cause a biased 
belief in a party’s accuracy
Questioning & word usage
• “Help me understand …” “What are 

you able to tell me about what you 
experienced?”

• Describing another individual’s 
experience

• Framing your questions, avoiding 
why questions
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Plug Dr. Hopper Training
In the preamble of the Final Rules, the Department permits the use of trauma informed practices and recognizes that trauma informed practices can be used in an impartial and non-biased manner. Trauma informed practices must be applied equally to all genders.

Trauma informed practice help us by:
Setting more realistic expectations -  we won’t assume that someone would have fought or yelled, that they will remember things in a linear order, or consistently recall peripheral details.
Engage in more perceptive listening and be more likely to recognize potential indicators of an impaired prefrontal cortex, survival reflexes and habit behaviors
More effective information gathering – know the signs that someone may have experienced freezing, dissociation, and habit behaviors so you’ll know you need to collect more data.

An event that is experienced as terrifying, horrifying, or threatening and that is coupled with an actual or perceived lack of control. When trauma occurs, there are very real changes in brain function that may affect a person’s ability to record or make memory and to recount their experiences. 

We know that trauma can impact memory, the ability to recall the order of events, and can heighten other senses.  Trauma informed interviewing can help us to ask the right questions to gather as much data as possible from the complainant in these cases. 

Encourage thorough and complete investigations
Assist with recollection
Assist with recounting
Minimize unnecessary re-traumatization

Misapplication of Trauma informed practices (to allow potential evidence of trauma to)
Influence the interpretation of a specific item of evidence
Substitutes for missing evidence
To serve as a justification for not doing a full and thorough investigation
Cause a biased belief in the accuracy of one or more party





CULTURAL 
AWARENESS
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Culture, bias, and perceptions of privilege shape a student's college experience. These factors directly impact how those involved in the conduct process interact with the adjudication process at your institution. Understanding these influences is crucial for ensuring fairness and equity. 



STUDENT-CENTERED PROCESS

Individuals on hearing 
boards should be 
mindful that the 

participants may come 
from different 

backgrounds & cultures 
than their own

• Race
• Ethnicity
• Gender
• Religion
• Ability/disability
• Language (limited English proficiency)
• Immigration status
• Socioeconomic status
• Sexual orientation,
• Gender identity or expression
• Age
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Individuals serving as a decision-maker should understand that all of these areas and more can influence a person’s behavior in a hearing environment. Participants may vary in:

Race
Ethnicity
Gender
Religion
Ability/disability
Language (limited English proficiency)
Immigration status
Socioeconomic status
Sexual orientation,
Gender identity or expression
Age

Those experiences may dictate how they interact with the questions, how they recall events, and how they present evidence to the decision-makers.




BIAS & 
KNOWLEDGE

• ENHANCE CULTURAL COMPETENCY

• ADAPT TO DIVERSE COMMUNICATION STYLES

• ADDRESS CULTURAL PERCEPTIONS OF 
AUTHORITY

• IMPLEMENT EQUITABLE PRACTICES
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Individual differences (e.g. life experiences, learning and working styles, personality types) and group or social differences (e.g. race, socio-economic status, class, gender, sexual orientation, country of origin, ability, intellectual traditions and perspectives, as well as cultural, political, religious, and other affiliations)

Hearing Board members must actively address biases, particularly when handling sensitive cases influenced by cultural norms. Perceptions of credibility can differ based on communication styles and cultural backgrounds. 

ENHANCE CULTURAL COMPETENCY: Recognize importance of integrating cultural awareness & sensitivity into student-centered approach to conduct addressing implicit biases & ensure equitable treatment. 
ADAPT TO DIVERSE COMMUNICATION STYLES: Analyze how direct & indirect communication, influenced by cultural backgrounds, affect perceptions of credibility & engagement in adjudication process. 
ADDRESS CULTURAL PERCEPTIONS OF AUTHORITY: Differentiate how different cultural attitudes toward authority & societal norms, influence student behavior in conduct cases. 
IMPLEMENT EQUITABLE PRACTICES: Apply strategies to adjust communication styles, recognize cultural norms, & provide contextual support to foster fairness & inclusivity in conduct process. 




HOW CULTURE CAN IMPACT 
TITLE IX ADJUDICATION

ADJUST COMMUNICATION STYLES

• Encourage open dialogue

• Ensure students are comfortable sharing perspectives without 
constraints

AVOID OVERINTERPRETING BEHAVIOR

• Limited eye contact or formality could be indicative of many influences

• Avoid letting cultural differences influence decision-making processes
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Recognize Cultural Norms: Understand that a student's demeanor, whether passive or defensive, may reflect cultural upbringing rather than an indication of guilt or disrespect. 

Adjust Communication Styles: Frame questions in a manner that encourages open dialogue, ensuring students feel comfortable sharing their perspectives without cultural constraints. 

Avoid Overinterpreting Behavior: Be cautious not to misinterpret behaviors such as limited eye contact or formality, which may be culturally influenced. 

Avoid letting cultural differences influence decision-making processes. 

By acknowledging and adapting to these cultural influences, Hearing Board members can foster a more equitable process that respects diverse perspectives and supports all students fairly. 
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