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TIPS & Introductions – (Keep entire intro section slides to ideally 8 minutes)​
​
Technical Aspects​
Make sure to designate who will be sharing the slides (will it be one person for the entire time will you switch during the break?) 
Check sound and audio – and test webcams (earphones are necessary and always have a back headphone/earphones)​
Talk through in advance how you will be handling questions for the presentation, may wany to consider a shared document. May be ideal to assign someone to monitor and save all the questions in once location including the username in case you need to email or reach out to them.​
Mute or close out anything with notifications​

Sharing Information​
Make sure you have a teams chat going between presenters that isn’t visible to the participants when you share screen​
Save the zoom link for this presentation somewhere that is easily accessible in case you get kicked out you don’t have to restart outlook etc…​

Preparation Pro Tips​
Work on your lighting at your workstation ​
Practice screen sharing with multiple screens in advance of the training do this with one another on ZOOM. Including presentation mode with notes.​
Print out slides in advance and consider dividing them in half based on the break and adding a natural marker for you to know this is the halfway point (Slide number wise) ​
​
Also while waiting feel free to have them pop in the chat where they are from or what the weather is like where they are! You want to really bring out your personality and engagement during down time as best as you can. ​
​
In case you need a quick reference to the Basics Guide ​
​
Most Utilized Links ​
Email: Studentconductinstitute@suny.edu ​
Title IX Joint guidance 2020: https://system.suny.edu/sci/tix2020/ ​
Title IX Joint guidance 2022: https://system.suny.edu/sci/tixnprm2022/ ​
Title IX Q and A: https://www2.ed.gov/about/offices/list/ocr/docs/202107-qa-titleix.pdf ​
Advisor Guide: bit.ly/TIXadvisor ​
​
​
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DISCLAIMER

This presentation shall not 
constitute legal advice, nor 
create an attorney-client 
relationship. This presentation is 
for informational purposes only.

If you have any specific legal 
questions or require legal 
advice for specific situations, 
please contact or refer to your 
institutional, general, or outside 
counsel.



INVESTIGATIVE REPORT TEMPLATE

• Overview of the investigation
• Includes parties, applicable policies, allegations 

of misconduct, brief description of alleged 
misconduct

• Jurisdiction of educational institution
• Identify investigators
• Objective of the investigation & report
• Allegations, verbatim
• Identification of witnesses
• Description of evidence collected
• Summary of the relevant evidence
• Procedural next steps
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INVESTIGATIVE 
REPORT

• Creation & sharing of investigative report 
summarizing evidence collected (fairly)

• Shared with both parties at least 10 days 
before hearing

• Include procedural steps taken
• Redact or remove evidence deemed 

“irrelevant” including exempted evidence
• Parties may correct errors, contest 

inclusion of certain evidence, address 
issues of conflicts of interest or bias

• Use of appendix may be used for 
evidence institution may not wish to rely 
on for the case 

• Should not include responsibility 
determination (unless single-investigator 
model)
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EVIDENCE STORAGE

Secure, retrievable & accessible

May impose rules for sharing material like NDAs

Case management software allowed

Note legally-recognized & un-waived privilege

Opportunities to challenge evidence
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Another area where the Title IX Coordinator can have considerable responsibility over or delegation for, is evidence storage. Institutions are responsible for the maintenance of this evidence, and how it is stored and retrieved is essential to a well-run title ix process. First, they should be secure. There are many ways that you can do that: some institutions utilize a case management software like Maxient or Symplicity. Whichever you use, it should be as secure as possible. I remember using Maxient during my time working with Title IX and student conduct, and it was a two-factor authorization service, but also made it possible for documents to be sent and retrieved. 
Google drive, drop box, there are many services you can use to create a sharable drive where students or parties can provide input or challenge evidence. An easy way to ensure that access is not permanent is to utilize a “stop date” for when your case is likely to be concluded, sometime in the future. 

You can also utilize a Non-disclosure agreement to ensure that parties are aware that they are bound by some level of process. Unauthorized disclosure of evidence can be therefore termed a violation of policy. It can also be seen as retaliatory.

Lastly, you should be mindful of the kinds of evidence that you are collecting. Is the evidence cleared by privilege? Is it or is it not privileged. Make sure that you are dismissing evidence that is not authorized by the party (in writing). 

BE ORGANIZED, tag your evidence, and ensure that it can be retrieved easily. If it can’t be found, what use is it in keeping in your possession?

REMEMBER from yesterday:
Exclusions: 
Evidence about a complainant but not a respondent’s prior sexual history subject to two exceptions:
1.) the history is offered to prove someone other than the respondent is in violation
2.) the history is offered to show consent

This does not apply to respondents.  Prior dating history could be considered as long as prior sexual history is not discussed.

Evidence that is subject to legal privilege, like attorney-client privilege unless the party has given written consent to the disclosure.


Evidence is relevant if it tends to make a material fact more or less likely to be true

Ex. If a friendly-sounding text message sent the morning after a sexual assault tends to make it more likely that the incident was consensual, then the text message would be relevant to the issue of responsibility.  But text messages between a reporting individual and a friend totally unrelated to the alleged assault might not be relevant because they don’t tend to prove or disprove the facts of an assault.

If you decide a piece of evidence is not relevant, you should describe why in your ultimate decision letter.

Need to also check to see if relevant, non excluded evidence is authentic to the best of your ability.  This goes back to our discussion earlier about text message chains and how reviewing the chain of messages directly on the devices from all parties can help to lend credibility or disprove evidence as it has been presented.




EVIDENCE 
INSPECTION

• Both parties have equal 
opportunity to review & respond 
to evidence gathered prior to 
investigative report

• Ten days to review “any” 
relevant information & evidence

• Parties submit written 
response, which investigator 
reviews

• Includes chance to determine 
evidence as “irrelevant” or “not 
directly related” to allegation

• ED recommends a “privilege log”
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https://system.suny.edu/media/suny/content-assets/documents/sci/tix2020/Inspection-and-Review-of-Evidence.pdf



TRAUMA-
INFORMED 

INTERVIEWING

Consider impact of trauma:
• Fragmented memory & non-linear 

event order 
• Specific details about sensory events
Trauma-informed approach doesn’t 
substitute for missing info, 
justification for not doing a full 
investigation, or cause a biased 
belief in a party’s accuracy
Questioning & word usage
• “Help me understand …” “What are 

you able to tell me about what you 
experienced?”

• Describing another individual’s 
experience

• Framing your questions, avoiding 
why questions
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Plug Dr. Hopper Training
In the preamble of the Final Rules, the Department permits the use of trauma informed practices and recognizes that trauma informed practices can be used in an impartial and non-biased manner. Trauma informed practices must be applied equally to all genders.

Trauma informed practice help us by:
Setting more realistic expectations -  we won’t assume that someone would have fought or yelled, that they will remember things in a linear order, or consistently recall peripheral details.
Engage in more perceptive listening and be more likely to recognize potential indicators of an impaired prefrontal cortex, survival reflexes and habit behaviors
More effective information gathering – know the signs that someone may have experienced freezing, dissociation, and habit behaviors so you’ll know you need to collect more data.

An event that is experienced as terrifying, horrifying, or threatening and that is coupled with an actual or perceived lack of control. When trauma occurs, there are very real changes in brain function that may affect a person’s ability to record or make memory and to recount their experiences. 

We know that trauma can impact memory, the ability to recall the order of events, and can heighten other senses.  Trauma informed interviewing can help us to ask the right questions to gather as much data as possible from the complainant in these cases. 

Encourage thorough and complete investigations
Assist with recollection
Assist with recounting
Minimize unnecessary re-traumatization

Misapplication of Trauma informed practices (to allow potential evidence of trauma to)
Influence the interpretation of a specific item of evidence
Substitutes for missing evidence
To serve as a justification for not doing a full and thorough investigation
Cause a biased belief in the accuracy of one or more party





CULTURAL 
AWARENESS
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Culture, bias, and perceptions of privilege shape a student's college experience. These factors directly impact how those involved in the conduct process interact with the adjudication process at your institution. Understanding these influences is crucial for ensuring fairness and equity. 



STUDENT-CENTERED PROCESS

Individuals on hearing 
boards should be 
mindful that the 

participants may come 
from different 

backgrounds & cultures 
than their own

• Race
• Ethnicity
• Gender
• Religion
• Ability/disability
• Language (limited English proficiency)
• Immigration status
• Socioeconomic status
• Sexual orientation,
• Gender identity or expression
• Age
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Individuals serving as a decision-maker should understand that all of these areas and more can influence a person’s behavior in a hearing environment. Participants may vary in:

Race
Ethnicity
Gender
Religion
Ability/disability
Language (limited English proficiency)
Immigration status
Socioeconomic status
Sexual orientation,
Gender identity or expression
Age

Those experiences may dictate how they interact with the questions, how they recall events, and how they present evidence to the decision-makers.




BIAS & 
KNOWLEDGE

• ENHANCE CULTURAL COMPETENCY

• ADAPT TO DIVERSE COMMUNICATION STYLES

• ADDRESS CULTURAL PERCEPTIONS OF 
AUTHORITY

• IMPLEMENT EQUITABLE PRACTICES
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Individual differences (e.g. life experiences, learning and working styles, personality types) and group or social differences (e.g. race, socio-economic status, class, gender, sexual orientation, country of origin, ability, intellectual traditions and perspectives, as well as cultural, political, religious, and other affiliations)

Hearing Board members must actively address biases, particularly when handling sensitive cases influenced by cultural norms. Perceptions of credibility can differ based on communication styles and cultural backgrounds. 

ENHANCE CULTURAL COMPETENCY: Recognize importance of integrating cultural awareness & sensitivity into student-centered approach to conduct addressing implicit biases & ensure equitable treatment. 
ADAPT TO DIVERSE COMMUNICATION STYLES: Analyze how direct & indirect communication, influenced by cultural backgrounds, affect perceptions of credibility & engagement in adjudication process. 
ADDRESS CULTURAL PERCEPTIONS OF AUTHORITY: Differentiate how different cultural attitudes toward authority & societal norms, influence student behavior in conduct cases. 
IMPLEMENT EQUITABLE PRACTICES: Apply strategies to adjust communication styles, recognize cultural norms, & provide contextual support to foster fairness & inclusivity in conduct process. 




HOW CULTURE CAN IMPACT 
TITLE IX ADJUDICATION

ADJUST COMMUNICATION STYLES

• Encourage open dialogue

• Ensure students are comfortable sharing perspectives without 
constraints

AVOID OVERINTERPRETING BEHAVIOR

• Limited eye contact or formality could be indicative of many influences

• Avoid letting cultural differences influence decision-making processes
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Understand that a student's demeanor, whether passive or defensive, may reflect cultural upbringing rather than an indication of guilt or disrespect. 

Adjust Communication Styles: Frame questions in a manner that encourages open dialogue, ensuring students feel comfortable sharing their perspectives without cultural constraints. 

Avoid Overinterpreting Behavior: Be cautious not to misinterpret behaviors such as limited eye contact or formality, which may be culturally influenced. 

Avoid letting cultural differences influence decision-making processes. 

By acknowledging and adapting to these cultural influences, Hearing Board members can foster a more equitable process that respects diverse perspectives and supports all students fairly. 




PRE-HEARING 
CONFERENCES

• Meet with all parties (& advisors) to 
discuss next steps, particularly the 
resolution/grievance process

• Final review of investigative report
• Re-review of resolution options 

(informal resolution or live hearing)
• Confirm date & time of hearing

• Review rules of decorum for live hearing
• CROSS-EXAMINATION
• Walk through the hearing from start to 

finish
•  Address any questions as needed
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So we’ve spent the last two days of this training talking about the legal underpinnings of title ix, and the related state and federal laws that affect its implementation on our campuses. We’ve also talked about the methods of which title ix coordinators receive reports, conduct intakes, facilitate and support investigations as long as the collection and maintenance of evidence. Now that we’ve done all that, we’re going to walk through hearings in their entirety, through the appeals process. We will wrap up today with a discussion about some of the other responsibilities for Title IX coordinators like recordkeeping and training.

Let’s start today’s conversation about the pre-hearing conference. These conferences are opportunities for the Title IX Coordinators to meet with all parties and advisors to discuss next steps and reviewing the entirety of the resolution or grievance process. These meetings can also include a final review of the investigative report and going over the resolution options available to them. You would then confirm dates and time of the hearings or resolutions. 

If this case moves to live hearings, the rules of decorum would be reviewed at this time, including what takes place during cross-examination. It is also recommended to walk through the hearing script, from start to finish. (Which you can see the script for in our toolkit) Finally, you can address any questions as needed. IMPORTANT to note, you will likely be asked questions that you can’t possibly comment on. That includes the likelihood of a determination one way or another. 



PRE-HEARING CONSIDERATIONS PHYSICAL 
SPACE & TECHNOLOGY

• Accessibility needs
• Reliable internet access
• Physical space for parties & advisors, hearing 

board members
• Access to appropriate equipment
• Technology settings

• All parties must be able to see & hear each 
other (cameras must be on)

• decisionmakers must be comfortable with 
any tech used*

• Are you recording? 

• Double check provided links & 
access to documents

• Back up plan & back up tech 
person

• Witness invites
• All party & advisor 

confirmations 
• Confidentiality & privacy of 

communications 
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Even for our well-seasoned veterans in this space, we know that a key factor that assists our successful hearing is preparation. Whether you have a checklist or an outline, or whatever else is your jam – have something that keeps you, your collaborators, and your process on the right track.  
There are some overarching goals we want to keep in mind in this phase: 
Practice ensuring a smooth process! You don’t have to wait until you have a case to do this! Additionally, it makes it easier to explain to participants what they can expect from the hearing process. Hearings ask us to stick to a script and they also ask that we be flexible. It isn’t a perfect metaphor by any means, but you can view hearing as a performance art. We have a script – something mapped out that we need to stick to and the more that we ‘rehearse’ that script – the better our performance can be in this space. 
Preparing in advance will also relieve overall stress the individuals running the show. I can’t tell you how often I’ve gone through these slides and spoken to them out loud to make sure I’ve gotten this right for everyone on this call.  
Participants are more at ease when they know what to expect.  
You can’t be overprepared, but you sure can be underprepared. Have you ever witnessed a trainwreck of a meeting or presentation? Can you imagine having a trainwreck like that, but the subject matter is so triggering and stressful?  
Especially given the live nature of a hearing right – this is where the whole performance art metaphor might be a stretch, right, but there aren’t multiple takes. No rewind. If we have everything in place and we’ve rehearsed there should be minimum hiccups – at least on our end. We can’t control some external factors like the emotional states of the parties involved or when they arrive at the hearing, but we can prep all internal factors.  
YOU CAN NOW READ FROM THE SLIDE AND OFFER SOME EXAMPLES FOR THE AUDIENCE 



ABOUT DECORUM
Colleges & universities “are in a better position 

than the Department to craft rules of decorum 

best suited to their educational environment” 

& build a hearing process that will reassure the 

parties that the institution “is not throwing a 

party to the proverbial wolves.”

- See, 85 Fed. Reg. 30026, 30319

ADVISORS WHO VIOLATE THE RULES OF DECORUM MAY BE REMOVED
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​

As part of the pre-hearing conferences, you would review the decorum which is an essential concept to make clear to all parties. 

READ SLIDE




DECORUM

QUESTIONS SHOULD BE ASKED IN A NEUTRAL TONE

No accusatory questions
No “duty of zealous advocacy" inferred or enforced, even for attorney-

advisors
No abusive behavior: yelling, screaming, badgering, leaning in, or 

approaching witnesses/parties without permission
No use of profanity or personal attacks

Repetitive questions are not allowed
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You would always review your decorum policy prior to the hearing, but you ensure that this is covered again to remind people what the rules are to participate in the process and to keep things respectful.  

The SCI also includes a model decorum policy in our toolkit.  Some rules for decorum might be:

Questions that are being asked should be done in a neutral way. If a question is asked in an aggressive or demeaning tone, that question should be referred back to the questioner to rephrase if it is relevant. If a question has already been answered in a previous question, that question is irrelevant because it's been answered already. 
Parties and advisors should refer to other people by the preferred name and gender pronouns of the person they are asking. Failure to do so can constitute a violation of decorum. 
The duty of zealous advocacy should be avoided. Attorneys aren’t in the court room as much as they anticipate here. 
Abusive behavior like yelling, screaming, badgering, leaning in, entering the personal space of another person, or approaching witnesses/parties without permission and personal attacks and profanity should be avoided too.  
To remove someone from a proceeding, you should ensure that you have given them an opportunity to adjust their behavior. Give warnings and then follow up on them if they are disregarded. 




GENERAL 
HEARING 
PROCESS

• Introductions
• Purpose of hearing, review of 

allegations
• Privacy & decorum expectations
• Due process rights
• Notice of allegations & claims
• Opening statements
• Presentation of investigative information
• Cross-examination & relevancy 

determinations
• Witnesses & cross-examination
• Closing statements
• End of hearing, move to deliberation
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Let’s move finally to the general hearing process. We’re going to actually walk through the hearing process as TIX Coordinators should be well versed in how the live hearing works.



THE SCRIPT

A script helps make sure the 
institution complies with:
•     Due process requirements
•     Notice obligations
•     Equal treatment of both parties

It provides a clear record that all 
mandated steps were followed.
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The hearing script is used to ensure consistency in a hearing process.  It helps us to ensure that each hearing is generally run in the same way, includes the same pieces, and allows for all of the due process required for Title IX.  A model script is available to you in the SCI Title IX Toolkit.

You can review this document with your complainant and respondent, not to mention possible witnesses and the advisors. It would actually be recommended as it is a great tool to ensure that all parties are familiar with the process, can ask questions for anything that is confusing to them, and finally would allow you to be certain that you haven’t missed a part of the process. 

It will also ensure that there is equal treatment of both parties. 



PURPOSE 
OF A 

HEARING

• Determine responsibility of 
respondent for a violation of 
institution’s Title IX policy

• Facilitate an equitable, fair process
• May not be perfect

--
• Obligation of participants 

(including institution) of 
truthfulness & transparency

• Not a criminal proceeding
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We’re going to take some time now to review the hearing by going through the script. First we can look at the hearing’s purpose. Why do we have a hearing? What are we trying to accomplish in the hearing? Well, in the most simplest of terms, the hearing is a means to determine the responsibility of a respondent for a violation of the institution’s Title IX policy. We want to remind everyone that this is intended to be an equitable and fair process, but acknowledge that it is not always going to be perfect. The reason we mention that is that we want to address issues as they come up. If there is an error, we want to in good faith address those errors, correct them, and ensure that they aren’t repeated. 

Finally, we want to remind participants including those working on behalf of the institution, are obligated to be truthful and transparent. One element of transparency includes stressing that the hearing is not a criminal proceeding. 



THE ROLE OF THE ADVISOR

Advisor of the party’s choice (including 
attorneys)
Advisors serve TWO essential functions 
in the Title IX grievance space:
1. Support their advisee through the 

process, &
2. Ask questions through cross-

examination

ADVISOR
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We spoke about advisors in previous days, but just to review quickly.

Advisors serve TWO ESSENTIAL FUNCTIONS in the Title IX grievance space:
Support their student through this process, and
Ask questions through cross-examination
Advisors may be attorneys, but institutions are not expected to provide attorneys to the parties. 
Advisors (even attorneys serving in this capacity) are not bound by “zealous advocacy.”
Title IX Hearings ≠ Criminal Proceeding
Not a court of law



ADVISOR 
RESOURCE GUIDE

INTRODUCTION: SERVING AS AN ADVISOR IN TITLE IX PROCEEDINGS

THE ROLE OF THE ADVISOR

PRE-HEARING PREPARATIONS

HEARINGS

CROSS-EXAMINATION & RELEVANCE

AFTER THE HEARING

CHECKLISTS & OTHER RESOURCES

shorturl.at/iBjcZ

Presenter Notes
Presentation Notes
Ryan

The advisor guide is such a great tool and resource to offer all involved parties. 
The overarching sections in the advisor guide are (read these from the slide)

This is a free resource based on the great feedback we received in how helpful this document is for both complainants and respondents. 

Let’s keep moving along here in the process!



CROSS-
EXAMINATION

• Questions by a party’s 
advisor to the other party (& 
witnesses)

• Respondent advisor to 
complainant, and vice versa

• Before answering, decision-
maker determines question 
relevant or not

• Decorum rules must be 
followed when questions are 
asked

• Failure to abide by decorum 
rules may warrant removal
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Now we acknowledge the role of the advisor, we point out their role in cross-examination. This is time where advisors are asking questions to the other party and witnesses when they come into the hearing. Both advisors are given an opportunity to as the other party and vice versa.
Before questions are asked, decision-makers determine whether the question is relevant or not. We’ll talk about relevance in a few minutes. 
Decorum, which we covered a few minutes ago, must be followed when questions are asked, and again advisors can be removed if they continue to fail abiding by those decorum rules. 



QUESTIONING
• Decision-makers determine relevance of questions prior to answering
• Relevant questions ask whether facts material to allegations under 

investigation are more or less likely to be true
• Decisions about relevancy are made question-by-question
• Bias rules insist determinations cannot be made based on:

• Who asked the question,
• Their possible (or clearly stated) motives,
• Who the question is directed to, or
• The tone or style used to ask about the fact.
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Let’s move into the questions portion. As stated earlier, decision makers determine the relevance of those questions prior to being asked and answered.
Relevant questions are those that ask whether the facts material to the allegations are more or less likely to be true. 

Decisions about relevancy are made on a question-by-question basis which can take some considerable time. Bias rules apply to these determinations as well, ensuring that they cannot be made based on the following criteria:

Who asked the question,
Their possible (or clearly stated) motives,
Who the question is directed to, or
The tone or style used to ask about the fact.





WHAT MAKES 
A QUESTION 

IRRELEVANT?

Three clear exceptions to 
relevance:
1. Questions about privileged 

information,
2. Questions about complainant’s 

prior sexual behavior, or sexual 
predisposition, and

3. Questions previously asked & 
answered. 

Questions that pertain to these 
matters must be excluded & 
dismissed.
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What makes a question irrelevant? There are three clear exceptions to relevance.

Three clear exceptions to relevance:
Questions about privileged information,
Questions about complainant’s prior sexual behavior, or sexual predisposition, and
Questions previously asked & answered. 
Questions that pertain to these matters must be excluded & dismissed.




HOW DO DECISION-MAKERS MAKE 
RELEVANCY DETERMINATIONS?

If decision-maker is a single individual, they 
are responsible for the decision. 
If the decision-maker is a panel, the panel 
chair will be responsible for relevancy 
determinations.

The 2020 Final Rule “does not require a 
decision-maker to give a length or 

complicated explanation.”
DECISION-MAKER
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How should the decision-maker reach a relevance determination?
 
If the decision-maker is a single individual, the decision-maker will be solely responsible for determining the relevance of the question before it is asked.
 
If the decision-maker is a panel, the panel’s Chair will make all determinations of relevance. In this case, we have Benji!
 
What should the relevance determination consist of?
 
The Department of Education explains that the Final Rule “does not require a decision-maker to give a lengthy or complicated explanation” in support of a relevance determination. 

The final rule requires that a decision maker make a relevancy determination after every question. Now, what does this look like in practice? 



QUESTIONS ABOUT 
PRIVILEGED INFORMATION

• IRRELEVANT because they call for information 
shielded by a Medical or otherwise LEGALLY-
RECOGNIZED PRIVILEGE

• Physician, dentist, podiatrist, chiropractor, nurse, 
psychologist, psychiatrist

• Clergy, rape crisis counselors, social workers
• Each state may have specific rules pertaining to 

privilege
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Now we’re going to go step by step on how to make these determinations and how they would be explained. 
Questions about privileged information are going to be ruled irrelevant. You want to ensure that your decision-makers are VERY familiar with this because it will be a significant portion of their job during the live hearing. 
Some of the privileges you may come across would be really any medical records, or pastoral (see, church) records



HOW TO DOCUMENT DECISIONS 
ABOUT PRIVILEGED INFORMATION

”This question is irrelevant because it calls for 
information shielded by a legally-recognized privilege - 
Questions about privileged information: [identify the 
privilege here].”
“The question is relevant because, although it calls for 
information shielded by a legally recognized privilege - 
Questions about privileged information [identify the 
privilege here], that privilege has been waived in 
writing, and the question tends to prove that a material 
fact at issue is more or. Less likely to be true.
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How would you make this determination, or explain it?

Pretty simple – you can actually use the language included here (and is in our toolkit in the joint guidance). In that same vein, you would also be able to identify questions about this privilege, but the privilege was waived for some reason (in writing) by the person it pertains to. 



COMPLAINANT’S PRIOR SEXUAL BEHAVIOR, 
OR SEXUAL PREDISPOSITION

Information about the complainant’s sexual habits or 
predisposition, OR prior sexual behavior are not relevant unless 
they meet one of two exceptions:
1. Questions & evidence of this kind are offered to prove that 

someone other than the respondent committed the violation, 
or

2. If the information concerns specific incidents of the 
complainant’s prior sexual behavior with respect to the 
respondent & is offered to prove consent was obtained.
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Our next question we have to consider is a question about the complainant's prior sexual behavior. Questions of this kind would be irrelevant unless two specific exceptions are present:
READ slide



RELEVANCY DETERMINATION RATIONALE – PRIOR 
SEXUAL BEHAVIOR OF THE COMPLAINANT

“This question is irrelevant because it calls for information about 
the complainant’s prior sexual behavior without meeting one of 
the two exceptions.”
“This question is relevant because although it calls for 
information about the complainant’s prior sexual behavior, it 
meets one of the two exceptions to the rape shield protections 
defined in 34 34 C.F.R. § 106.45(b)(6)(i), and it tends to prove 
that a material fact at issue is more or less likely to be true:
EXCEPTION 1: the question is asked to prove that someone other than the 
respondent committed the conduct alleged by the complainant.
EXCEPTION 2: the question concerns specific incidents of complainant’s prior 
sexual behavior with respect to the respondent and is asked to prove consent.”
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How would you make this determination, or explain it?

Pretty simple – you can actually use the language included here (and is in our toolkit in the joint guidance). In that same vein, you would also be able to identify questions about this privilege, but only if it was meeting one of the two exceptions to the rape shield protections. 



GENERAL FACT FINDING QUESTIONS

REPETITIVE QUESTIONS, or questions that do not address the 
allegations in any meaningful way, may be DETERMINED 
IRRELEVANT.

“This question is relevant because it asks whether a fact material 
to the allegation is more or less likely to be true.”
“This question is irrelevant because it asks about a detail that 
does not touch on whether a material fact concerning the 
allegations is more or less likely to be true.”
”This question has been asked and answered. [CITE]”
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Finally, let’s look at the last option of possible relevancy distinctions. This last one is about questions that are generally finding facts. If the questions is generally trying to find facts are more or less likely to be true, than you’re good. If its generally repetitive, as in its been asked and answered, the question would be considered irrelevant and dismissed. You can also see this as a general violation of decorum as we already covered.



DETERMINING 
RESPONSIBILITY

 Identify the allegations potentially constituting sexual harassment

 Describe the procedural steps taken

 Identify findings of fact supporting the determination

 Identify which section of the grievance policy respondent has or has not violated

 For each allegation, provide a statement of and rationale for:

 The result, including a determination regarding responsibility;

 Any disciplinary sanctions imposed on the respondent; &

 Whether remedies designed to restore or preserve equal access to recipient’s education 
program or activity will be provided to the complainant; &

 Describe the recipient’s appeal procedures
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So we’ve gone through most of the hearing, and we are going to look at how decision-makers make their determinations. 
​
At the conclusion of the investigation and hearing, the institution will issue a responsibility determination. ​
Simultaneous notification to the parties, their advisors, Title IX Office or Investigator. Consideration for the time/day. ​
Supportive measures or interim restrictions remain in place through appeal​
Either party can appeal (same timeline)​
Preparation for any reactions during this time period​

RATIONALE
As with any determination of responsibility, the decision to impose sanctions and what kinds must come with a written analysis of rationale. When rationales are written, there is a foundation of learning and behavioral adjustment outlined for the responsible student.  Students should be able to follow the train of thought and understand clearly how any decision was developed whether they agree with it or not. 
While it may be frustrating for the student responsible to read, this rationale must be clearly written and easily understood. 
Other offices with overlapping concerns or responsibilities will need to understand this decision. Particularly if there is some deviation from how other similar cases have been resolved, how and why that deviation was necessary would need to be detailed. In other cases, those same offices may wonder why there wasn’t a deviation.
Failing to provide a coherent and clear rationale for any decisions made can result in litigation.  

​



EVIDENCE

DIRECT

CORROBORATING

CIRCUMSTANTIAL
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Remember this slide? We mentioned it yesterday – we’re going to talk about evidence now more clearly. 

Here we have three different categories of evidence

Direct 
Corroborating 
And Circumstantial 



ASSESSING WEIGHT

DIRECT

First-hand observations & 
evidence of incident or 

surrounding 
circumstances

CONSIDERABLE WEIGHT
(witness testimony of 
first-hand account of 

incident)

CORROBORATING

Statements or tangible 
materials that confirm 

direct evidence regarding 
incident

SOME WEIGHT
(video evidence, text 

message threads, security 
footage, etc.)

CIRCUMSTANTIAL

Statements or tangible 
materials that rely on 

inference 

LEAST WEIGHT
(photo of location of 
alleged sexual assault 

showing several empty 
vodka bottles)
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Let’s go over what goes into these categories and how we categorize evidence. 

What is direct evidence? This is first-hand observations and evidence of the incident in question, or surrounding circumstances. This evidence is given considerable weight for that reason. For example, someone witnessing an act in question taking place, which can be verified, would be considered strong evidence. 

Next is corroborating evidence. Statements or tangible evidence (think videos, text messages, security footage, swipe card records, business records, medical records, etc.) that confirm direct evidence would be effective corroborating evidence. So taking the first example, video footage of the individual witnessing the act in question would possibly corroborating evidence. 

Finally, the least valuable evidence would be circumstantial evidence. These are statements or tangible evidence that rely on inference to connect to a conclusion of fact (so an example here would be something like a photo of the location of alleged sexual assault where it should several empty vodka bottles and solo cups). 

Why is this helpful? Well, it gives you another tool to organize your evidence in such a way that you can share this evidence with all parties and any decision makers. 



WEIGHING TESTIMONY 
& EVIDENCE

GENERALLY SEEN AS 
MORE OBJECTIVE

MORE SUBJECTIVE, 
SO USE CAUTION: 
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​
​Observations that are Generally more objective​
Consistency and specificity of testimony​
Corroboration of testimony​
Contradictory testimony or evidence by others​
Destruction of evidence. 85 Fed. Reg. 30300.​
Especially for experts: character, background, experience, and training​
Caution: more subjective ​
Demeanor and body language 
Inherent plausibility ("It just makes sense")​
Evasiveness​
Recall​
​




CREDIBILITY 
DETERMINATIONS: 

OBJECTIVITY
• Cannot be based on the party’s status

• Cannot apply “predictive behaviors”

• But decision-makers may consider:
• The party/witness’ stake in the outcome
• The potential conflict of interest where an 

advisor is also a witness
• Possible motive to fabricate testimony
• The possibility of coaching

Presenter Notes
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When evaluating credibility, the key is staying objective. We can’t make assumptions based on someone’s role in the case—whether they’re the respondent, complainant, or a witness. And we can’t rely on stereotypes or “predictive behaviors.”

That said, there are a number of factors we can consider:
Does the person have a stake in the outcome?
Is there a possible conflict of interest, like if someone’s advisor is also testifying?
Are there signs of coaching or a motive to fabricate?

More objective indicators include:
How consistent and specific is their testimony?
Is it corroborated by others?
Are there contradictions or even destruction of evidence?
For expert witnesses, their background, training, and character can also matter.

Now, some things fall into a grayer area. You can consider demeanor and body language under the Final Rules—but do so with caution. The same goes for things like how plausible the story sounds, or how evasive or forgetful someone seems. These are more subjective and should be supported by other evidence whenever possible.



CREDIBILITY
SPECIFICITY

CONSISTENCY
CONTRADICTION

MOTIVE TO DECEIVE
DEMEANOR & 

EVASION

Credibility judgments may feel 
subjective – decision-makers are 

asked to evaluate whether a 
person they don’t know is being 

honest in an unfamiliar & stressful 
situation. 

Many traditional approaches to 
assess credibility may REINFORCE 

BIASES rather than promote an 
effort to get at the truth. The areas 

on the left can help decision-
makers determine credibility.
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Evaluating credibility can feel subjective — and it often is. You're being asked to judge whether someone you don’t know is being honest, often under stress.

Traditional cues we’ve been taught to rely on can reflect bias more than truth. The areas listed here offer a more accurate, fair, and effective approach to assessing credibility.

Some of these tools help weigh evidence directly, others apply more to how a person presents. But remember — what looks like dishonesty may just be nervousness or trauma. A witness’s demeanor can be shaped by stress, not intent.

When possible, rely on corroborating evidence. Ask: Does the person gain anything by lying? Is their account consistent with what you already know? Does it fit with other stories — maybe too perfectly? Could they have been coached?

And keep trauma-informed principles in mind — people don’t always recall or act in expected ways after a distressing event.




DELIBERATION
Establish roles, assess board member strengths

Review allegations, claims, evidence, hearing notes

Utilize tools for success, sanctioning guidelines, bias chart, etc.

Scheduling, flexibility

Seek consensus, or lack thereof 
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Encourage your decision-makers to have an understanding of how this deliberation works. 

If your decision-making group is a panel, it helps for them to assign roles—like a group leader, a note taker, and someone to draft the rationale. For single decision-makers, they handle all of this.

Why does this matter? We need to be sure the outcome is clearly supported by the evidence and policy. That means writing things like: “According to Policy X... and based on Evidence Y, we find Party Z responsible.”

During deliberation, watch for bias and check for consensus. If the group disagrees, explore why. Ask what’s standing in the way and whether it can be resolved.

Use any tools provided by your conduct administrator such as:

Sanctioning guidelines
Letter templates
Case precedent and respondent history (just for sanctioning—not for misconduct determination)
The applicable standard of evidence—usually “preponderance”

Also, plan ahead: schedule deliberation time early, and keep the group focused. The conduct officer can guide the agenda, and note takers should document key decisions, evidence relied upon, and justification.

Finally, designate someone to draft the rationale so the outcome is accurately reflected.




DETERMINATION & REMEDIES
Not Responsible/Not In Violation

revisiting restrictions

Responsible/In Violation
sanction guidelines, prior history, readmission

Considerations, resources, consistency, non-discrimination 
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When you are beginning to think about your determination, you could definitely begin by reviewing the allegations potentially constituting sexual harassment; describe the procedural steps taken; identify findings of fact supporting the determination; and identify which section of the Code of Conduct respondent has/has not violated. For each allegation, provide statement of and rationale for:  
the result, including a determination regarding responsibility;  
any disciplinary sanctions imposed on the respondent; and  
whether remedies designed to restore or preserve equal access to institution’s education program or activity will be provided to complainant; and  
Describe the institution’s appeal procedures

If this is an employee respondent, it's likely your Title IX decisionmaker will not be the one deciding sanctions. Sanction, if any, will more likely be issued after the completion of an employee discipline process, following the Title IX determination. 



TIME FOR AN ATTENDANCE CHECK

ATTENDANCE QUIZ APPEARS DURING THE TRAINING BREAK FOR A LIMITED TIME. 
PLEASE TAKE THE QUIZ IMMEDIATELY ONCE IT IS POSTED IN THE CHAT.

1. If you are brought to a login page, please sign into your SUNY SCI account using the 
local login function, this should bring you to the attendance check page where you 
can begin the quiz.

2. Complete the attendance check survey in the same browser in which you are 
accessing this Zoom call.

3. Log into your SUNY SCI Dashboard, scroll down to the My Courses section, select 
today's L@D course and choose the Attendance Checks module where you can 
complete the check.  

4. If you experience issues, please direct message @StudentConductInstitute in the 
Zoom chat or email STUDENTCONDUCTINSTITUTE@SUNY.EDU.
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SANCTIONS AND/OR 
REMEDIES

APPROPRIATE 
SANCTIONS

If the student is found 
responsible, outline the 

sanctions. IF IT’S AN 
EMPLOYEE, SANCTIONS 
WILL LIKELY BE ISSUED 

LATER

APPROPRIATE 
REMEDIES

If remedies are being 
provided to the 

complainant, they would 
be outlined here

RATIONALE FOR 
SANCTIONS OR 

REMEDIES

Explain why the chosen 
sanctions/remedies are 

appropriate, considering 
factors such as the 

severity of the offense, 
past conduct history, & 

educational outcomes or 
institutional obligations 

to the complainant

Presenter Notes
Presentation Notes
Ryan

Read the slide



DETERMINING SANCTIONS
CLOSING STATEMENTS
IMPACT OF SANCTIONS

PROPORTIONALITY
CONSISTENCY

PRIOR DISCIPLINARY 
HISTORY

EDUCATIONAL MISSION
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Sanctions are actions educational institutions impose, that a respondent must complete or fulfill after they have been found responsible for misconduct. They are often most effective when they relate directly to the misconduct that’s being addressed, as well as reinforcing the academic and general values and goals of the institution, as well as the Title IX office or student conduct office, and the students involved.

Ultimately, it’s up to the hearing officer to consider how much this closing statement may influence or inform their decision, and your institution may or may not have specific guidelines for the hearing officer to consider.  
In our Case Resolution Map, we have a very detailed section where administrators can fill out a form that can help determine what kind of sanctions that should be utilized. It factors in a number of the considerations we’ve outlined here. 



BOTH PARTIES CAN SUBMIT 
IMPACT STATEMENTS

• Provide context for their behavior
• Suggest possible options for the board to 

consider
• Describe the impact the process has had 

on them, the other party, or their 
community

• Suggest sanctioning or request leniency
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Parties will often be asked to give an impact statement as part of their hearing, and you can consider this information in your sanctioning decision.  
This statement is an opportunity for the respondents to provide context for their behavior, their participation in the accountability process, and for both complainants and respondents suggest possible options for the hearing officer to consider in the event that the respondent is held responsible for any alleged misconduct.  

It can also be a chance for the student to describe in some detail the impact that this process may have had on them, whether they’ve gleaned some learning about themselves, earned an appreciation of some kind for the work that the institution does to ensure a safe and responsible community, or even to acknowledge (if responsible) the impact that they had on the community or other parties.  
This is an opportunity for them to highlight possible sanctioning options that would be effective, or to request the officers to specifically avoid one or another type of sanction.   

Ultimately, it’s up to the hearing officer to consider just how much this closing statement should influence or inform their decision, and your institution may or may not have specific guidelines for the officer to consider.




SANCTION SEVERITY
SANCTIONS SHOULD ADDRESS ANY AGGRAVATING 

AND/OR MITIGATING FACTORS OF A CASE

AGGRAVATING FACTORS INCREASE SEVERITY 
OF A VIOLATION

EX: Lack of remorse or understanding, presence of 
weapons, premeditation

MITIGATING FACTORS DECREASE SEVERITY OF 
A VIOLATION

EX: Non-violent offense, demonstrated capacity or 
willingness to change behavior

CONSIDER!

Restorative measures rather than 
purely punitive sanctions

Disproportionate effect on student 
unrelated to the circumstances
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As noted earlier, understanding the potential impact of sanctions on all parties is key for hearing officers. Decisionmakers should consider the full context of each case, including any aggravating or mitigating factors.

Aggravating factors increase the severity of a violation. 

Examples include:
Lack of remorse or understanding
Severity of the violation
Use of alcohol/drugs or weapons
Premeditation
Ongoing risk or biased motivation (e.g., racial/gender-based)

Mitigating factors can also reduce severity. 

Examples include:
Minor role in the incident
Non-violent nature of the offense
Genuine remorse or acceptance of responsibility
Willingness or ability to change

Some institutions use restorative, rather than purely punitive, approaches. In these cases, the goal is to repair harm caused by the misconduct.

Real-life example: A student found responsible for stalking a floor resident expresses remorse and wants to make amends. Witnesses, including the complainant, are open to a dialogue about the impact. The decisionmaker considers a facilitated “community dialogue” alongside other sanctions.

Sanctions can have unintended, disproportionate effects.�Example: A fine may significantly burden a student who can't afford it, regardless of intent. If this is shared during impact or closing statements, an alternative sanction may be more appropriate.
Decisionmakers should weigh the fairness of sanctions for both the responsible student and those affected, aiming to redress harm while considering individual impact.




PROPORTIONALITY
SANCTIONS PROPORTIONAL TO OFFENSE

Is sanctioning consistent with the 
kind of violation considered 
before the hearing panel?

Mitigating/Aggravating Factors

Rationale needed when deviating

OPEN 
CONTAINER OF 

ALCOHOL

Warning

VIOLENT 
OFFENCE 

INVOLVING 
ALCOHOL

??
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Another important factor in sanctioning is proportionality and consistency. Ask yourself:

Is the sanction appropriate for the severity of the violation?
Is it consistent with how similar cases have been handled at your institution?
Do aggravating or mitigating factors justify a departure from precedent?

Example (non–sexual misconduct): �An open container alcohol violation typically wouldn’t warrant separation from the institution. That would be disproportionate and hard to justify. 

A more fitting response might include an educational conversation about:
The purpose of alcohol policies, The importance of community safety, and The student’s responsibility in a shared living environment.
�In cases involving sexual misconduct, a simple warning or reprimand would generally be inadequate. These cases often involve:

Significant physical or emotional harm, A clear victim or impacted party, and A need for sanctions that acknowledge and address the seriousness of the behavior.
Sanctions should reflect the gravity of the violation and aim to uphold institutional values, ensure accountability, and promote community well-being.



CONSISTENCY
DEVIATION FROM INTERNAL CONSISTENCY CAN BE   

SEEN AS ARBITRARY & CAPRICIOUS

Individual treatment of cases an imperative

Many cases may have similar circumstances 
& outcomes

• Colleges must have record keeping 
protocol

History & guidance can assist in sanction 
development

Disregarding consistent sanctioning 
response must be rationalized

STUDENT 1

Responsible for 
Stalking

Removal from 
Housing

Rationale

STUDENT 2

Responsible for 
Stalking

Warning & 
Reprimand

???
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Proportionality and consistency are key considerations when assigning sanctions. 

Ask yourself:
Is the sanction proportionate to the severity of the offense?
Is it consistent with outcomes in similar cases at your institution?
Do any aggravating or mitigating factors justify a different approach?

Internal consistency helps ensure fairness. While each case must be evaluated individually, similar cases often result in similar outcomes. Institutions should maintain organized records or use case management systems to track past decisions. This helps decisionmakers align current sanctions with established practices.

Example:�If a student was removed from housing for stalking six months ago, imposing a significantly lighter sanction now—under similar circumstances—may appear inconsistent or arbitrary. If there are meaningful differences in the cases that justify a different sanction, those reasons should be clearly explained in the rationale.




PRIOR DISCIPLINARY HISTORY
REMEMBER: PRIOR MISCONDUCT IS NOT EVIDENCE OF 

RESPONSIBILITY FOR NEW MISCONDUCT

Hearing panels can use prior findings of 
responsibility to assist in determining 
sanctions for new responsible findings

Prior similar violations with similar 
circumstances may indicate a need for more 
impactful sanctioning

• Frequency of violation, also

More punitive motivation than other 
considerations

SAMPLE STUDENT

Responsible for 
Stalking

January 2025

Probation
Counseling
Educational 
Sanctions

Responsible for 
Stalking

December 2025

???
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A respondent’s disciplinary record should only be reviewed after a finding of responsibility has been made. Prior misconduct is not evidence of current misconduct, but can inform sanctioning once responsibility is determined.

Institutions may consider prior findings to identify patterns or escalating behaviors. This can guide whether a more impactful sanction is appropriate—or if the situation calls for a non-punitive response, such as a wellness assessment.

Repeated similar violations may justify stronger sanctions.

Unrelated past violations may not warrant escalation.

Frequency matters: Multiple incidents in a short time suggest a pattern; long gaps between incidents may not require a harsher response.

Example:�Cody was found responsible for stalking in January 2025 and received probation, counseling, and educational assignments—one of which he failed to complete satisfactorily. If he is found responsible again for a similar violation, this history suggests a concerning pattern. His probation terms may have been violated, and a more serious sanction, including potential separation from SCI University, may now be appropriate.




INSTITUTIONAL MISSION
WHAT DOES YOUR INSTITUTIONAL MISSION 

HAVE TO SAY ABOUT STUDENT MISCONDUCT?

Institutional philosophy may influence your 
office & practice

Scheduling systems for sanction, 
predetermined outcomes for responsible 
findings

Collaborative approaches with other offices, or 
with responsible students

Performance plans or behavioral agreements
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Finally, what does your institutional mission have (if anything) to say when it comes to how conduct is addressed? Is there an institutional philosophy important to your program that is omnipresent in your practice? 





COMMON SANCTIONS
SANCTION TYPE DESCRIPTION & EXAMPLES

WARNINGS OR 
REPRIMANDS Both written and/or verbal

CREATIVE OR 
EDUCATIONAL

Reflection papers, presentations, letters to future-selves, 
pre-made programs designed for specific circumstances

PUNITIVE MEASURES Probation, suspension, or permanent separation from the 
institution

RESTORATIVE MEASURES Intentional dialogues with community members, service 
dedicated to repairing harm or restoring relationships

ENGAGEMENT WITH 
RESOURCES OR SERVICE

Counseling, or wellness-related services, partnerships with 
on-campus offices to engage students with community & 
campus
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Frequent kinds of sanctions



RATIONALE, IN PRACTICE
• DESCRIPTION OF EVIDENCE REVIEWED (i.e. written statements, report filed 

through TIX Investigator, screen shots of various message threads, & witness 
testimony) 

• Description of relevant CODE OF CONDUCT / TITLE IX GRIEVANCE PROCESS 
section

• Description of STANDARD OF EVIDENCE

• RE-STATEMENT OF FINDING (not responsible/responsible)

• RATIONALE supporting finding, including evidence was relied on & what the 
substance of that evidence was, & if applicable, evidence that was not relied on 

• Any DISCIPLINARY SANCTIONS imposed upon respondent 

• Any REMEDIES DESIGNED TO RESTORE OR PRESERVE EQUAL ACCESS to the 
education program or activity will be provided to the complainant

Presenter Notes
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Read slide



APPEALS PROCESS
3  M A N DAT E D  G R O U N DS

PROCEDURAL 
IRREGULARITY

Procedural irregularity 
that affected the 

outcome of the matter
(i.e. a failure to follow 
the institution’s own 

procedures)

NEW EVIDENCE

New evidence that was 
not reasonably available 

at the time the 
determination regarding 

responsibility or 
dismissal was made, 
that could affect the 

outcome of the matter

CONFLICTS OF 
INTEREST, OR BIAS

The Title IX Coordinator, 
investigator(s), or 

decision-maker(s) had a 
conflict of interest or 
bias for or against an 

individual party, or for or 
against complainants or 
respondents in general, 

that affected the 
outcome of the matter
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​
The Title IX Final Rule mandates access to an appeal​
Parties can appeal dismissal of the formal complaint and determination regarding responsibility​
There are only three grounds on which a determination may be appealed…​

READ SLIDE​



WHAT IS AN 
APPEAL?

“An opportunity for a 
student to bring forward 
specific concerns that 
may have impacted the 
result of the original 
hearing (as defined in 
your institution’s code 
of conduct)” 

(Kalagher, S.S. & Curran, R. D., 2020)
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Appeals are often misunderstood in student conduct processes. Many resources emphasize what an appeal isn't, which can be helpful—but doesn’t always clarify what it is.

The Student Conduct Practice handbook defines an appeal as:
“An opportunity for a student to bring forward specific concerns that may have impacted the result of the original hearing.”

It also clarifies:
“An appeal is not a new hearing, but a component of the accountability process that ensures fairness and due process for the student(s) involved.”
In short, an appeal reviews whether something in the original process may have unfairly influenced the outcome—it’s not a second chance to argue the case.
Note: In accordance with NY129B, an appeal process must be available to all parties.

 



APPEAL CONSIDERATIONS

Appeals are not mulligans or do-overs
No second-guessing or micro-management of hearings

Cannot deviate from procedures 
All parties must be notified of appeals

All new panel to hear appeals
Conflicts of interest and/or bias prohibited

Additional grounds for appeal may be considered, but only if 
publicly available & applicable to all
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Let’s review some key components of what the 2020 regulations say about appeals:

Appeals are not do-overs. They are not “de novo” reviews or opportunities to reargue the case.
No re-weighing of evidence. Appeals do not re-evaluate the hearing board’s judgment or substitute the appeal officer’s opinion.
Procedural integrity matters. Just as procedural deviations can justify an appeal, appeals themselves must follow procedure.
Notification Requirements:
All parties must receive simultaneous, written notice when an appeal is filed—no exceptions.
Impartiality:
The appeal decision-maker must have had no prior involvement in the case.
They must also be free of bias or conflict of interest—both generally and regarding the specific parties.
Sanction Proportionality:
While the 2020 regulations don’t require sanction proportionality as an appeal ground, it can be included if applied equally to all parties.



APPEALS CAN TAKE PLACE ANY 
TIME A DECISION IS MADE.

This includes, but may not be limited to:
• Supportive measures (any kind)

• Emergency removals

• Relevance determinations

• Evidence or question exclusions

• Adjustments made throughout the process

• Decisions/determinations

• Dismissals of complaint

YOUR INSTITUTION REQUIRES A 
MECHANISM TO HEAR 

CHALLENGES.
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While we waited to cover appeals as a concept in this training, it’s important to realize that appeals can take place any time a decision is made throughout the grievance process. 

One of the times that a party can appeal a decision is during relevancy determinations. You may see a complainant or respondent’s advisor challenge a relevancy determination, and you have to be prepared to take the time to hear that decision. 

Your institution must have some instrument or mechanism in place to hear these challenges, and it should be done in such a way that your grievance procedures should be relatively uninterrupted. Any decision made by a decisionmaker at any point can be challenged by either party. Your institution may decide that for a relevancy determination, the decisionmaker or hearing chair can hear that challenge in the moment, even though they were likely the ones that made the determination in the first place; so long as this is included in your policy. In our sample case, the respondent filed an appeal based on procedural irregularity, claiming that the relevancy determination is incorrect and asserts that this may have affected the outcome of the matter. 



APPEAL DECISION

Appeal decisions must be in writing. 
Parties notified simultaneously through official 
communication. 
The decision must include, at minimum:
• The grounds for appeal, or grounds considered;
• The rationale for granting or denying the appeal; 
• If the appeal is granted, what are the next steps 

for remedy & why?
What is a remedy?
• Example: increase or decrease the severity of 

sanction for the respondent
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As with any hearing determinations, appeal decisions must be in writing. Parties must be notified simultaneously, and through some official communication from the institution. The outcome letter must include: 
The grounds for appeal, or grounds considered, 
The rationale for granting or denying the appeal, and 
If the appeal is granted, what are the next steps for remedy, and why? 
What is a remedy here? Any decisionmaker reviewing appeals may increase or decrease the severity of sanction for the respondent, for example.  

In our Case Resolution Form, there’s a section reviewing the acceptance, review, denial or approval of an appeal. It covers all of the essential components of an appeal, and ensures that you are reviewing appeals in a manner compliant with the 2020 rule.



DETERMINATION NOTICE 

• Finding of Responsibility
• Policy Jurisdiction
• Formal Complaint Summary
• Investigatory Procedures
• Inspection & Review of Evidence
• Review of Investigative Report
• Delays & Adjournments
• Live Hearing Procedures Summary
• Appeal Rights
• Findings & Rationale
• Sanctions & Remedies
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On this road to rationale we are now stopping at our determination regarding responsibility – the document we’ve hard at work putting together that will be sent out to the parties involved. 

There are a lot of different components to this notice, so to highlight:

Finding of Responsibility
IMPORTANT – this is the thesis of your document

Policy Jurisdiction
List the policies involved in this case. These are what will connect to and guide the determination along with corresponding and relevant evidence. 

Formal Complaint Summary
A summary of the formal complaint. A recap if you will of the incident that began the process that would now be ending with the communication of this letter. 

Investigations Procedures
List the procedures of the investigation that generated the evidence utilized in making this determination.

Inspection and Review of Evidence
List that evidence. Like the policies and investigation information – this is crucial to have because it allows the document to make those explicit connections between evidence, process, and policy. 

Review of Investigative Report
Include a review of the investigative report. Having all of this information complied together and synthesized may look/feel overwhelming, but is crucial in generating a comprehensive document that checks all the boxes. Like we spoke about when discussing all of the information heavy meetings with parties – it’s a lot, but the idea is that anyone reading this document should walk away with zero questions about the decision and process. 

Delays and Adjournments
List any delays in the process and the reasoning for. 

Live Hearing Procedures Summary 
Summarize the live hearing procedures. This is where some evidence came from and questions asked that ultimately informed the decision. Important to have listed here. 

Appeal Rights
If a party wishes to appeal – how do they? That should be included here. It would be the next viable step in the process. Even though it may have been reviewed at some other point – it’s key to have it in writing here. 

Findings and Rationale
This is the big stuff! What are the findings of the investigation? What’s the rationale? LIST IT!

Sanctions and Remedies
Same. What are the sanctions and next step measures? How are these connected to the findings, evidence, and policies?






DETERMINATION NOTICE

AREA CONSIDERATIONS
PERSON CENTERED Summary Letter

CAPACITY Board Member Schedules, Timeframes, Deadlines

SKILLSETS Board Members assigned to specific tasks

STYLE Findings section may vary depending on the type of case; 
Create an outline with your analysis mapped-out before drafting

TECHNOLOGY & 
PRIVACY

What are some considerations here? 
How is information shared and kept private?

TRAINING Senior board members may be better equipped to write rationales

Presenter Notes
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OK so now we're finally at the space where I can fully talk about the student centered piece 
so we want to be consistent in what our letters look like but we also wanna make sure that we’re being student centered in these spaces 
so think about creating a summary letter that highlights all the important information that a student is probably gonna wanna skim the letter for to make sure that they know those key components 
instead of getting handed you know this 5-6 page document that they're not exactly sure what they're reading because of how dense it can be so make sure that it highlights 
the charge 
the allegations 
what the finding is 
a summary of the sanctions 
highlight those appeal rights and talk about the record retention 
so just making sure that all those key points that a student needs to know are there 
it's almost like a too long didn't read 
think about capacity too here 
I talked about this earlier in terms of board members schedules right make sure that we're being extra prepared here and setting people up for success and maybe scheduling a few days ahead of time 
but be sure to also set clear deadlines that way if things happen we can be we can be flexible 
but we know where the end zone is 
think about skill sets mentioned this too when you're talking about your hearing board members but make sure everybody has an assigned role when it comes to the rationale to make sure no pieces are missed 
I wanna talk about style for a second in terms of making sure that we wanna be consistent in our communication but dependent on the case the finding section might look a little bit different 
so when your board meets and you're coming to your decisions I think about it in terms of using note cards for the certain spots right you have your charge and allegation 
you have the evidence that you're attaching to that 
and then you have the sanction attached to that piece you don't have to write it perfect the first time 
use an outline but then make sure that we're being consistent in what we've sent to other students before so process 
I think style can vary and then we can kind of fine tune it and edit it to put it into that proper style 
another consideration here for technology right is that sometimes our boards might not be meeting in a physical space virtually where does these documents live what's the privacy like there and making sure that everyone has access to be able to contribute to the document and 
lastly and this is something that you know we talk about a lot and I mean obviously right we're in a training today but making sure that all of our board members are sufficiently trained in these spaces even if they have gone through the training 
let's say you know someone hasn't sat on the board for two years they've been doing their annual compliance training but they haven't actually written a rationale in awhile let's touch base with them while they're on the hearing let's let's talk about the rationale how the writing in pieces work just to get them back up to speed so they're not kind of learning as they go through the process again that can help us stick to deadlines and also make sure everybody is on the page

Clear expectations with your supervisor and rationale writer on these expectations and this cane be reviewed during a training. 

Stalking case where there is an allegation that over the course of 6 months the Complainant is alleging there were 20 instances where they documented they were being followed by the Respondent. Course of conduct that constituted stalking. 

Dating violence occurred over an 8 month period (7 instances of violence occurring on 5 different dates). 




NOTIFICATION OF 
DETERMINATION 

Supportive 
measures or interim 
restrictions remain 
in place through 

appeal

Either party can 
appeal (same 

timeline)

Preparation for any 
reactions during this 

time-period
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The notification is going out now and this can be really stressful but you wanna make sure that you send simultaneous notification to all parties and that we're considerate of the time and the day that we are sending it 
it can be really easy to think about sending one of these letters out on Friday at 5:00 o'clock so I don't want to think about it over the weekend 
how many of us click send and then don't think about it over the weekend or thinking about what that reaction is gonna be like and while we're walking into on Monday 
so why not send that letter out on a Tuesday morning 
let's deal with it in the afternoon 
you wanna think about how this can affect a student especially if someone is found responsible or not responsible dependent on the party and you wanna be sure that we can be resources for those students in these capacities and we also want to make sure we give ample time for anyone involved in supportive measures to be able to either 
know that the measure is being continued or it's being dropped and also if a student is found not responsible and their interim restrictions are taken down the student knows and has access to that or if they're being if they remain in place through the appeal process that they are aware that that that is a thing 
and that we have those measures in place to make sure those restrictions are upheld 
we also want to make sure that the parties know about how they can appeal maybe if they have questions we're available if we send it out on a Tuesday morning to talk to him about the appeal process and it helps to the timeline of their appeal process if it's a business day model 
just be prepared for any reactions during this time period and the earlier we send it out I think the easier it is for us to kind of work with those reactions as they come in as opposed to letting folks sit with their reactions over the weekend and then having to deal with them on Monday morning 


Notifications are simultaneous – Consider the timeframe in which you are sending these emails. I will admit I have done this and I don’t consider it best practice unless you have pre-notified the students. 

Friday at 5pm 

Prepare for reactions during this time period
Respondent called me I spent 45 minutes on the phone listening to them vent and asking me for advice related to a student group membership that they had. 
Emails may be fired back at you immediately.
Respondent filed an appeal (a three sentence appeal) within 5 minutes of receiving their letter
Parent’s calling
Advisor’s calling



REACTIONS & CONSISTENT 
COMMUNICATION

Reactions v. Responses

Reflective Responses:
Restate, Reflect, Validate

Choices

Consistent Communication & 
Offerings for Parties

FERPA Considerations
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The TITLE IX COORDINATOR can have a significant role in the communication of decisions. Another thing to note and consider during this period is reactions to these notices. Before we discussed that at this phase supportive measures would be helpful to mitigate any further contact between the two parties such as a no contact directive. 

Receiving a NOA is a time when both parties can have a variety of REACTIONS. This is when we might see outbursts, confrontations, and attempts by the involved parties to communicate with one another or their family, friends, etc… It’s important to be clear and notice students on what restrictions may be in place, the reason for those restrictions, and what the expectations are at the varying phases of the process. 

Tips related to reactions
FERPA considerations related to student records (parents do not like to be told you aren’t going to share any information with them)
Realistic expectations set in your responses
Consider time spent on response and returning calls
Pro Tip is to let a colleague review your response prior to sending email if necessary. �




WHAT IS RETALIATION?
• Intimidation,

• Threats,

• Coercion,

• Discrimination, and/or

• Charges for a code of conduct violation 

WITH THE PURPOSE OF INTERFERING WITH 

ANY RIGHT OR PRIVILEGE SECURED BY TITLE 

IX
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Our institutions must enforce Title IX's prohibition on retaliation. READ SLIDE.​



ZERO TOLERANCE!
TITLE IX PROHIBITS RETALIATION 
AGAINST PEOPLE WHO SEEK TO 

ASSERT THEIR TITLE IX RIGHTS, for 
example:

• Where the individual has made a report or complaint

• Where the individual testified, assisted, or 

participated in the Title IX Grievance Process

• Where the individual refused to participate in any 

manner in the Title IX Grievance Process
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WHICH ROLES NEED 
TRAINING?

TITLE IX 
COORDINATORS

DECISION-
MAKERS INVESTIGATORS

INFORMAL 
RESOLUTION 

FACILITATORS
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We’re going to wrap up our conversation for this title ix training reviewing some of the other obligations that Title IX Coordinators have. First, let’s talk about training requirements. The Title IX final rule has mapped out some basic obligations that each of these roles require prior to accepting the responsibilities that an institution has given them. They split into four general roles, the title ix coordinator themselves, the decision-makers (think your hearing board panelists, single-investigator/decision-maker models, individuals who make decisions in really any part of the process), the investigator, and the informal resolution facilitator. Now training can be a delegated task, but the overseer of these processes will ultimately be the Title IX Coordinator. 



REQUIRED TIXC TRAINING

 Definition of sexual harassment (106.30)

 Scope of institution’s education programs or activities (i.e. its Title IX “jurisdiction”)

 How to investigate

 How to conduct grievance processes (including hearings, appeals, informal resolutions if using)

 Technology used at live hearings

 Issues of relevance of questions & evidence

 Rape shield protection

 Issues of relevance in creating an investigative report

 How to serve impartially (avoiding prejudgment of facts at issue, conflicts of interest, & bias)

 Trainings may not rely on sex stereotypes & must promote informal investigations & adjudications of 

formal complaints of sexual harassment
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AS you can see, there were a number of things listed in this collection of required training topics, and we’ve gone over in detail about all of these things.



DECISION-MAKERS
 Definition of sexual harassment (106.30)

 Scope of institution’s education programs or activities (i.e. its Title IX “jurisdiction”)

 How to conduct grievance processes (including hearings, appeals, informal resolutions)

 Technology used at live hearings

 Issues of relevance of questions & evidence

 Rape shield protection

 How to serve impartially (avoiding prejudgment of facts at issue, conflicts of interest, & bias)

 Trainings may not rely on sex stereotypes & must promote informal investigations & 

adjudications of formal complaints of sexual harassment
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Decision makers also have their own swatch of training topics they are obligated to complete, and we cover all of them in our decision-maker training. 



INVESTIGATORS
 Definition of sexual harassment (106.30)

 Scope of institution’s education programs or activities (i.e. its Title IX “jurisdiction”)

 How to investigate

 Issues of relevance of questions & evidence

 Rape shield protection

 Issues of relevance in creating an investigative report

 How to serve impartially (avoiding prejudgment of facts at issue, conflicts of interest, & bias)

 Trainings may not rely on sex stereotypes & must promote informal investigations & 

adjudications of formal complaints of sexual harassment
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Investigators are relatively different, because they are actually asked to train on how to investigate. 



INFORMAL RESOLUTION FACILITATORS

 Definition of sexual harassment (106.30)

 Scope of institution’s education programs or activities (i.e. its Title IX “jurisdiction”)

 Issues of relevance of questions & evidence

 Rape shield protection

 How to serve impartially (avoiding prejudgment of facts at issue, conflicts of interest, & bias)

 Facilitation of informal resolution processes (including administrative review, mediation, and/or 

restorative justice)

 Trainings may not rely on sex stereotypes & must promote informal investigations & adjudications 

of formal complaints of sexual harassment
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If using



NY-129 B REQUIREMENT 
All students have the right to:

• Make a report to local law enforcement and/or state police;

• Have disclosures of domestic violence, dating violence, stalking, and sexual 
assault treated seriously;

• Make a decision about whether or not to disclose a crime or violation and 
participate in the judicial or conduct process and/or criminal justice process free 
from pressure from the institution;

• Participate in a process that is fair, impartial, and provides adequate notice and a 
meaningful opportunity to be heard;

• Be treated with dignity and to receive from the institution courteous, fair, and 
respectful health care and counseling services, where available;
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We have some additional requirements for NY129B, which were covered by Andrew in our first day. We will spend a few minutes discussing consent, however as it is a crucial component of NY state law am essential for TIXCs to have a deep understanding about consent.



MORE NY-129 B REQUIREMENTS 
• Be free from any suggestion that the reporting individual is at fault when these crimes and 

violations are committed, or should have acted in a different manner to avoid such crimes 
or violations;

• Describe the incident to as few institutional representatives as practicable and not to be 
required to unnecessarily repeat a description of the incident.

• Be free from retaliation by the institution, the accused and/or the respondent, and/or their 
friends, family and acquaintances within the jurisdiction of the institution;

• Access to at least one level of appeal of a determination;

• Be accompanied by an advisor of choice who may assist and advise a reporting individual, 
accused, or respondent throughout the judicial or conduct process including during all 
meetings and hearings related to such process;

• Exercise civil rights and practice of religion without interference by the investigative, 
criminal justice, or judicial or conduct process of the College.
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We have some additional requirements for NY129B, which were covered by Andrew in our first day. We will spend a few minutes discussing consent, however, as it is a crucial component of NY state law.



CONSENT
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In this section, we will talk about consent and the framework most commonly used for defining and understanding what constitutes “consent” to sexual activity, and what constitutes a “lack of consent” that violates both college campus policies and some of the state and federal laws.




NYS DEFINITION
“Affirmative consent is a knowing, 

voluntary, and mutual decision 
among all participants to engage 
in sexual activity. Consent can be 
given by words or actions, as long 
as those words or actions create 

clear permission regarding 
willingness to engage in the 

sexual activity. Silence of lack of 
resistance, in and of itself, does 

not demonstrate consent.”
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Title IX does not provide us with a definition of consent.  Instead, we often look to other federal laws to provide us with guidance or to state laws that may exist. In the criminal justice context, a definition of consent that requires an affirmative indication of willingness to engage in sexual activity has been adopted in criminal law by a few countries. For example, Canada's criminal code defines consent as the voluntary agreement of the complainant to engage in sexual activity). The Federal Bureau of Investigation changed the Uniform Crime Report's definition of sexual assault in 2013 to include the phrase “without the consent of the victim" rather than requiring force. 

This definition of affirmative consent comes from New York State law. The 2020 Final rule does not offer a definition of affirmative consent, and while this course serves as a guide regarding the definition of affirmative consent, institutions in states other than New York should consult their relevant state’s legislation on this issue as well as their general counsel to ensure compliance.
 
In New York, consent is defined as:
 
“Affirmative consent is a knowing, voluntary, and mutual decision among all participants to engage in sexual activity. Consent can be given by words or actions, as long as those words or actions create clear permission regarding willingness to engage in the sexual activity.”  
 
The definition continues: “Silence or lack of resistance, in and of itself, does not demonstrate consent. The definition of consent does not vary based upon a participant’s sex, sexual orientation, gender identity, or gender expression.”
 



NY-129 B REQUIREMENT
F.R.I.E.S. 

FREELY GIVEN
REVERSIBLE
INFORMED

ENTHUSIASTIC
SPECIFIC

NYS SCHOOLS MUST REFLECT CERTAIN 
PRINCIPLES IN GUIDANCE:

• Consent to any act or prior act between any party 
does not imply or constitute consent to another act

• Required regardless if person initiating is under the 
influence of drugs/alcohol

• Consent may be withdrawn as well as given

• Incapacitated individuals cannot give consent

• Consent cannot be coerced

• When consent is withdrawn or cannot be given, 
sexual activity must stop
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A helpful acronym to remember the basic principles of affirmative consent is this one from Planned Parenthood  : F.R.I.E.S. It stands for: 
Freely Given
Consenting to sexual activity is a choice that you make without pressure, coercion or manipulation, or incapacitated.
Reversible
Anyone can change their mind about what they feel like doing at any time. That includes changing your mind about things you’ve consented to in the past, and even if you are engaging in the act at the time.
Informed
You can only consent to something if you have all of the information. 
Enthusiastic
When it comes to sexual activity, participants should only be doing what they  want to do, not what is expected.
Specific
Saying yes to one activity doesn’t mean you’ve said yes to others. Agreeing to a private moment in a bedroom doesn’t mean you’ve agreed to participate in sexual activity, for example.
Along with New York State’s definition of affirmative consent written verbatim, each institution in New York State must reflect certain principles as guidance in the following ways:
Consent to any sexual act or prior sexual act between or with any party does not imply or constitute consent to any other sexual act.
For example, a pre-existing relationship or encounter between parties isn’t (and cannot be considered) evidence that consent exists for another encounter.
Consent is required regardless of whether the person initiating the act is under the influence of drugs and/or alcohol.
Consent may be given but also withdrawn at any time.
If a person is incapacitated, the person cannot give consent.
Incapacitation is defined here as “lack of consciousness,” “being asleep,” “being involuntary restrained,” or if “an individual otherwise cannot consent.” This definition can be perceived as broad, and the definition further explains that the degree of intoxication can determine whether someone is incapacitated or not.
Consent cannot be given when it is the result of coercion, intimidation, force, or threat of harm.
When consent is withdrawn or can no longer be given, any sexual activity must stop.




RECORDKEEPING

INSTITUTIONS MUST KEEP, FOR AT LEAST SEVEN 
YEARS, RECORDS OF:

• Each sexual harassment investigation, including
• Determination regarding responsibility,
• Any audio or audiovisual recording or transcript,
• Any disciplinary sanctions imposed on respondent,
• Any remedies provided to complainant designed to 

restore or preserve equal access to institution’s 
educational programs or activities

• Any appeal & results of said appeal

• Any informal resolution & results of said resolution

• Any actions, including any supportive measures, taken 
in response to a report or formal complaint of sexual 
harassment

• Basis for conclusion, & that institution was not deliberately 
indifferent

• If no actions taken, the rationale for why response was 
appropriate & not deliberately indifferent

• All training materials for TIX Coordinators, investigators, 
decisionmakers, & any informal resolution facilitator

• Training materials must be publicly available on its 
website, or make them available upon request for 
inspection by members of the public
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CASE 
RATIONALE 

MAP

This document is designed to help Title IX 
Coordinators map the decision-making 
process for:

• all reports & formal complaints of Title IX 
sexual harassment, including reports that 
do not result in an investigation or 
adjudication. 

This work may be completed by several 
different offices & individuals on campus, 
(e.g. Student Conduct, Human Resources, 
Office of Disability Services) but it is the Title 
IX Coordinator’s responsibility to track these 
items.

We created this document to help our 
members track every aspect of response in 
every case, in real time, reducing the need to 
re-create responses & information long after 
the conclusion of a case.
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TIME FOR AN ATTENDANCE CHECK

ATTENDANCE QUIZ APPEARS DURING THE TRAINING BREAK FOR A LIMITED TIME. 
PLEASE TAKE THE QUIZ IMMEDIATELY ONCE IT IS POSTED IN THE CHAT.

1. If you are brought to a login page, please sign into your SUNY SCI account using the 
local login function, this should bring you to the attendance check page where you 
can begin the quiz.

2. Complete the attendance check survey in the same browser in which you are 
accessing this Zoom call.

3. Log into your SUNY SCI Dashboard, scroll down to the My Courses section, select 
today's L@D course and choose the Attendance Checks module where you can 
complete the check.  

4. If you experience issues, please direct message @StudentConductInstitute in the 
Zoom chat or email STUDENTCONDUCTINSTITUTE@SUNY.EDU.
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